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, . IV. COMPREHtrNSTVE CONTRACTS

DItrF'ERENCES BETIiIEtrhT T]{E PR.OVISIONS FOR TI-N
CONSTRUCT]ON OF IIVDUSTRIAL PIAI\TTS Ai'iD TiicsEAPPTICABLI IN CONTRACTS COVERING tsUILDUdG

A}JD CTVTL ENGTNEERTNG ]liIORK

22. (i) The situation, which is already difficult enough
when the various supplies and services mentionecl in the
preceding chapter have to be combined, becones even nore
complicated when these supplies and services h€rve to be
eombined with the build.ing and civif engineering worlco
There are, in fact, scme quite significant differences on
i*portant points betvreen these two categories not on1y on
the nature of ,the lvork to be performed but on the contra-
ctual provisions applicable. This is rrue of contract
provisions relating to the following matters:

\qt"qle_ g,t tl19 gu,argryF,egl general guarantee of the con_
struction of buildings and eivil engineering
work, ir the one case, and guarantee for the
supply of plant and machinery for the industrial
workr &s a i,vhole , in the other I

6F

rV .IEDINSTT/ENI UGOVORI

RAZLITG IZMEDJTI ODNEDABA 7'A IZGRADNJTI
I}TDUSTF.IJSICH POSTRO.IENJA I ODREDABA

KOJTE SE PRTIJIJTENJIJfi] U UGOVORI}'{A 7"A, TZ"
VRsEN.]TE GRAD.IE\TINSKI}I BADOVA

22. (i) Situaciia koja je vec sama po sebi dovoljno s19-

Zena kad razlidite usluge i isporuke, spomenute u pret-
hodnom poglavliu, treba ju biti konbinirane I Postaje ioF

slozenija kad ove isporuke i usluge trebaju biti konbi-

nj.:nane s Lzvodjenjem gradjevinskjJr radovao U stvari ovd'je

postoje neke Veoma znadaine razlike u vaZnim todkama

izned ju oV ih clv i iu kategori ia i to ne saltro u prirodi rada

koji treba Lzvrsiti, vec i u ugovorn:im odredbana ko je

treba priroijeniti. ov o v ri jedi za ug,ov orne odredbe ko je

se odnose na sl.ijedeia Pitanja:

Pf irog,a ,ians;lvp : . opie janstv o za'r:zvocl jen je grad jev inskih
rad.ova, s jedne strane, i iamstv o za isporulnr

postrojenja i opreme za industrijslci pogon kao

c jelinu, s dru8e, strarre I

Ka,zdob,1i,e. ,ffaI!rp"c,r,j9 z tazLidito je za grad jevinske rad"ove

od onoga za isporular i montaZu industrijskog
poul:: jen ja;

Y,r;riSnp, kadg.,g,tF,ap.ci,i,t, ppFiqj.e : dov::Setalc grad jev inskih'

radova u prvom sludaju: prihVat industrijskog

. 
. postrojenja, isponrka posljednjih potrebnih di-

jelova opreme ili koji drugi 6as oclredjen od

stranaka, u drugom sludaju;

radove i za isPoruinr
postro jen ja;

i montaZu industri jskih

Period- pf" fiujl"raJr$g*e : different for building and civil
engineering work, and for the suppJ-y and erection
of industrial plants;

oF. gisJcs: governed. differently for bui:oing and

andcivil engineering work, and for the supply
erection of industrial plants;

: eompletion of the
building and civir engineering work in the first
casei acceptance of the industrial plant, delive-
ry of the last necessary pieces of equiprnent or
ar\y other d.ate set by the partie s , i-r: tire se c ond I

Transfer
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tiabilitv ,o,t th,e b.uild-er: this may sometimes be based ofi-:rt.,

results in the case of the construction of in-
dustriar irlants but it is usually basecl on a
fault in the case of buirding and civir engine-
ering i,vork;

Pgcr4nigrv c.o-nsesuencss- .of- $Jre. dglle.cjb : the extent and pos-
sibre Ii-tits of compensation vrrilr not nec€ss&-.
rily be determined in the sane way for ccnstru-
ction of industrial plants and for building and
civil engineering work t

: may vary acrording to ces€s.
(ii) The differences indicated above, apart from the

problems discussecl in the preceding chapter, urhich also
arise in comprehensive contracts, raise problems peculiar
to these contracts which will be d.iscussed below,

METHOD OF DFu\T/IldG UP COIVFREI{ENSTVE CONTR\CTS

27- (i) Consequently, in contract which cover both the
supply of industrial plants and building and civil engine-
ering worlc, it would seem reasonable to include separate
chapters f or each of' the se operations . and ':as prev iously
suggested in paragraphs I ( iii- ) and 6-to base ilre rvording .

of such chapters on the provisions commonly used in int-or-
national business pract:ice for the type of operation in-
volvedo rn this way, the parties wilr be better able to
respect the general principres set forth in paragraph 6
which bre intended to draw their attention to the inadvi-
sability of itnposing on the holder of the main c ontract or
D-n hi*S sub-contract ors re sponsibilitie s r,vhich are not
suited to the type of work they have to perform. Tne parties
ean specify, in separate chapters, for the different opera-

WreJS,J:ngs! i,zypd,j.adg: ona mo?e ponekad biti temel jena
I]cr rezultatj-ma u sludaju izgradnje industrijskih
postrojenja, a1i se obidno temelji na gre5ci u

Iud_a ju i.zvod jenja grad jev inskih radoval

Ng.vd,app. ppsli,iegig,e, p-e.dprs3gl,,alcg: opseg i opie granice nak-
nad.e neie nuZno biti odred jene na isti nadin
koci Lzv od j en ja grad jev inskih rad ov a kalco je t p

udin jeno kod. izgradn je industri jskih postro je-
nja;

WjS.ti pla$,anig: mogu biti razliditi od sludaja do sluda-
ja"

(ii) Gore navedene razliker.odvojeno od problema ra1-
matranih u prethodnom poglavlju, koje se takodier pojav-.
l ju ju kod jedinstvenih ugov ora, d ov ode do problema speci-
fidnih za ovc ugovore, a razmatrat iemo ih u d.al jnjen
tekstu.

NAdIhT SASTAVLJA}IJA JIEDIIVS$TENIH UGOVORA

25, (i) Dosljedno tcme, u ugovoru koji obuhvaia i isporukrl
industri jslcog postro jenja i tzv od jenje gracl jevinskih rado-
V&r bit 6,e razumno ukljuditi od.yojena poglavlia za svakU

od ovih radnji i -. kao 5to je prije i prepcrudeno u para-
grafu 1 (iii) i 6 upotri jebiti onu terminologiju u od-
govarajuiin poglavljima ko ja se opienito upotrebljava u
med jr:narodno j poslovno j praksi za onu vrstu cl jelatnosti o

ko jo j se' u konkretnom di jelu ugov ora rad j- . lda tai nadin
strarrlce ie biti u boliem poloZaju da poBtuju opie princi-
pe nav ed ene u paragrafu 6 ? ko jega je nam jera d.a skrene
paZn ju na din jenicu d.a se ne preporuda rranetanje oclgov or-
nosti nosiocu glavnog,ugovora i1i njegovon podugovaradu

koje odgovornosti ne odgovaraju onoj vrsti radova koje oni
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tions making up the project as
normall;r applicable t o the type

a rrhole , the prov is iortQ
of work covered by the

chapter o

(ii) rrris solution can be adopted for arl tJ,'pes of
comprehensiv e contracts howev er the lvork may be distribu*
ted anong the client's various contracting parties and
whether the etient concludes the main contract with the
supplier of the inclustrial plant or r,qiith the builcling and
civil engineering contractor. This formula will be eqr-ra11y
valjd whether one or other of the two types of operations
represents the bullc of the transaction or whether the tlvo
parts are more or less equal in importance "

2...r

( rrr ) Last1y, if comprehensive contracts are drav,rn up
according to thre f ornul-a sugge steC in the preceding sub-
paragraphs, this will simplify relations between thre ho1-
der of the main contract and his sub-contractors. If the.
obligations and responsibilities of the parties are defi-
ned r eccording to the nature of the operation inv olv ecl ,
in the chapter relatins to that type of operation, it will
be easier for the holder of the main contract to harmonlze
his own obligations and responsibilities witi: ilrose he is
in a position to have accepted by his sub-contractors " Th-e
general lines of these varj-ous obligations and responsibi-
lities will then in fact have already been laid dcvrn in
the relations between the holder of the main contract and
the client r or the basis of the prov isions comrnonly used
in international busine s s pract j:ce f or the type of opera-
tion to which tire sub-contraets relate.
24" ft remains to be considered whether this method of
dividing a eonprehensive contract into separate chapters,
eaeh eovering a honogeneous set of operations forming
part of the eontract as a whole, is also applicable irr the

10

moraju Lzvr5iti, Stranke mogu odred.iti, u posebnim poglav-
l jima t z& razl-idite vrste rad ova ko je dine ci jeli ob jekat t
one odredbe lco je se re&ov ito prim jen ju ju na vrstu radova

o ko jo j se u konkretnon poglavliu radio
(ii) Ovo rje5enje mo?e biti prihvaieno za sve vrste

jedinstvenih ugovora bez obzira na to kalco ie se rad Taa,-

dijeliti iznedju razliditih ugovornih stranaka, i da li
ie inves'bitor zakljuditi glavni ugovor s isporuditeljen
industrijskog postrojenja ilj- s izuodjadem gradjevinskih
radova" Ova 6,e fomu1a biti jednako vaZeda bez obzira da

l.i jedna iii druga vrsta radova predstavlja gfavninu Ta-.
dova koje treba izvr5iti, ili su obje vrste radova manje-
vi5e jednako vaZne.

(iii) Konadno ako se jedinstveni ugovori sastavljaju
u skladu s formulom preporudenom u prethodnom potparagra-
fu, to ie pojednostaviti odnose izmedju nosioca glavnog
ugovora i njegovih podugovarada, Ako ,su obveze i odgovor-
nosti stranaka definirane u skladu s priroclom d jelatnosti.
o kojoj se radi, u poglavlju u kojem se obradiuie odred.je-
na vrsta radova bit 6e jednostavnije %a nosioca glavnog
ugov ora da uskladi sv o je vlastite obv eze i oclgov ornosti. s
onimq koje su prihvatili njegovi podugovaradi" Opii pra-
vac oviil razliditih obv eza i odgov ornosti tacla ie v ei u

stvari biti poloZen u odrnosima izned ju nosioca glavnoga

ugovora i investitora, i to na osnovi odredaba koje se op-

ienito prin jenjuju u med junarodno j poslovno j praksi na onu

vrstu radova na koju se odnosi konkretni podugovor

24" Preostaje da se razmotri d.a li je ovaj naoin diielje-
nja jedinstvencg ugovora u odvojena poglavlia od kojih
svako obr:hvaia homogenu Vrstu djelatnosti,, a lco ja 6ini
dio ci jelog ugovora mo?,e takod jer pri-noijeniti i u s1t4'-

6aju ugo\rora I'kl.iud u ruketr, kod ko jega je prva
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case of a 'rturnkey contractot, the first obvious feature of
which is thb total responsibility of the holder of the
main contract.

V. TURN}CEY CONTRACTS

TOTAL RESP.ONSIBILITY OF TIIE I{OI,DER OF A TI.I]INKIY COI,TTP"ACT

25. (i ) In a futl turrrJ<ey contract, lo€ o o. transaction in
which the crient's contracting party-referced to in this
Guide. as the u'holder of the turnkey contract,f -assu.mes
vis-A-vis the cfient responsibility for construction pf
the industrial worlcs and take s the client is place v i s-l-
vis the other participants in the project, the responsibi-
lity cannot be divide'J up in te::ns of the various opera-
tions w}ich this holiler of the turnkey contraet must
perform in order to hand over to the client an industrial
plant.capable of operating in aecord-ance with the contract
terrrs r sP€cif ications and guarantee s . The holder of the
turnkey contract can avoid this responsibirity only by
estabrishing that a fairure of the prant ts due r &s indi-
cate& in paragraph 26 ( iii) below, to non-performance or .

faul'ty perfqrmance by the client of his contractual obli-
gations r or to folc_e_ p,aisurs, whieh it vrould be advisable
for parties to define in their contra"t" " 

5 )

5) In drafting eontractual elauses on force ma^ieure.
the_ partiet. p*y be. guided by the solutionffitrri"
problem l+ the various General Conditions Nos. lBB, lBB A,18? Br .188 D' ?7+, 57,4 a, 57+ B, 57+ D and 77o, drawn up 'under the auspices of the Economic Conmission i-or Europ-e.

-L2

odigLedna karatrcteristika potpr:na odgov ornost nosioca gla-
vnog ugov ora.

V UGCIIORI ''KLJIJd U RIIKE''

POTPU}TA ODGCMORNOST NOSIOCA UGCITORAX)',61.ItTi U RUKE''

25. (i) Kod potpunog ugovora "kljud u ruke'r, tj. u trans-
akeiji u kojoj ugovorna strana investitora - koji se u
ovom Vodidu naziVa nosilac ugovora 'rkljud u ruke" F preuT

zima prema investitoru odgovornost za izgrad.nju industri-
jskog postrojenja i uzj-ma njesto investitora u odnosu

prema drugirn surad,niciroa u pro jektu; odgov ornost ne mo?e

biti podi jel jena prema razLLditim radnjama lco je takav no-
sifac ugov ora "kI jud u ruke" nora Lzvr5iti c1a bi uspio
investitoru predati industrijsko postrojenje spremno za

rad. u skladu s uv jetima ugovora, specifilcacijanra i garan-
cijama. Nosiiac ugovora "kljud u ruke" moZe izbjeii ovu

odgovornost samo na taj nadin ako dokaZe da je nedostatak
postrojenja uzrolcovaR, kao 3to je to navedeno u paragrafu
26. ( iii) niZe dolje, neizvr3en jem iJ.i pogresnim :,zvr5e-

njem ugovornih obaveza od strane samog investitora, ili
zbog trv iSe s i]-e " za ko ju se preporuda strarrlcana da ju de-

finira ju rr -sv om' ugov o"r.r.5 )

x) Ter-min 'fnosilac ugovora" nije uobidajen 9 na$o'j
teruinologi ji " Kod nas se upotre bl jav aiu LzrazL kao
*nosilac poila" ili "izv odjadrr o ( Opaska prev . ) '

il U sgstavljanju ugovora odredbe o "Yi6oi.sili" _n09gu
.se i""""u'tt i"-iie5eniI danj.le u razliditin 0pq11,9vieti-
ma br. 1BB, lBB A, J.BB B, lBB Dr 57,+, 57'4 4, 574 B,
57,4 D. i 75O koji su sastavljeni pod polroviteljstvom
Ekonomske }comisije za EVropu'
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(ii) The full turnkey contract normally covers the
supply to the client by the holder of .the turnkey eontract
of the design for the plant and the technical documentation,
and instructions on the operation of the industrial works.
A turnkey contract sometimes al.so includes supplernentary
amangements for the provision of technical assistance in
the initial stages of gperation, staff training or other
for"ms of industrial co-operation. Arr&ngements of this kind
may also be made by separate agreements " The aim of' all
these supplementary aruangements is to help the client
hinself to manage, in the proper way, the industrial works.

( ii$) ft theref ore appears essential for the parties
to make clear in their contracts which system of contrac-
tual relations they intend to adopt " In v ierv of the unc€T:
tainty which prevails in practice regarding the very defi-
nition of the turnlcey contract, they might be vrell advisgd
to specify in their contracts the division of responsibi-
lity 'between the client and the holder of the turnkey
contract.

( iv ) tfre partie s should a1s o be inf orn'red that it is
advisable fo,r the ir.older of the turnkey contract to see

to the organization and co-ordination of the work, sinca
he wilJ. have to bear the consequences of arly lack of co-
ordination c

(v ) fn a true turnkey contract it is again the hold.er
of the turrrkey contract who Bust accept the consequences
of ar{f 'discrepancy which may-and undoubtedly wi}}:exist
between the total responsibility he assumes vis-A-vis the
client and the separate responsibilities he can pass on

to his sub-eontractors r occording to the normal }iabillty
rules applieable to the different types of sub-contract
work.

L4F

( ii) potpuni ugov or 'tkliud u ruke" ::eCov ito obuhrvaia

isporuku investitoru od strane nosioca takvog ugovora Pf,o-

jekta za postro jenje i tehnidlru doln:mentaciiu, kao i upute

za rad. sanloga industriiskog postro jenja' Ugovor "kljud u

ruke,! ponekad u sebi ukl juduje i dodatne sporazume o d.a,va-

nju tehnidlce pomoii u podetnom razdobliu rad'a , - Lzobrazbu

osobrja ili druge nadine industriiske suradnje, Dogovori

offirsti mogu takodjer biti i-zvr5eni i putom odvojenih ugo-

vora" cir j sv ih tih dodatni.h dogov ora je da se investitoTrl

pomogpe pri upravljanju, na ispravni nadin, s industrijs-
ki:m po stro jen jenn!

( iij.) zbo g t oga j e bitno da stranlce u6 ine jasni'n' u

sv o ji-n ugov orina ko ji sistem ugov ornih oclgov ornosti one

nanjeravaiu prihvatitio U svietlu nesigurnosti koja prev-

radava u praksi u pogledu sanie definici je ugovora "kliud
u ruke,r , strankanla se mol,e sav jetovati da u sV oii* u$oVo:

rima pobrize odrede pod jelu odgov ornosti iznaed ju investi-
tora i nosioca ugovora Itkliud u ruke'f '

(iv ) stranke takod.jer trebaju biti obavii"Stene d.a s-e

preporuda da nosilac ugovora ':kaju6 u ruke" preuzme of$a:

nizaeiiu, koordinaci ju rada, buduii da ie on snositi Pos-

ljedice nedostatka koordinaeije '
(v ) foO ugovora 'tkliud u ruke'r ponovo je nosilac toga

ugovora onaj koji mora prihvatili posrjedice nesugl&sros:

ti koje m:gu,- i nesulilnjivo 6,e -'postojati izm'ed'ju PotpU-

.ne odgovornosti koju on preuzima u odnosu prema inVesti-

toru i odvojene odgovornosti koje on ma?e prenijeti na'

sv o je podugov arade u skladu s normalnin prav ilima o od- ,

gov ornosti ico je se prinieniuiu na razlidi'be vrste Pod-

ugov ora o
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TI"Itr CLIENT'S RESPONSIBILITY

26 " ( i ) f t should be noted that ev en in the u.ost o,c omple_
te'f interpretati on of the turnkey c ontract , c ertain nnatters
wirl still be the responsibirity of the etiento

(ii) where a complete factory has to be set up in a
foreign countr.v, turnkey contracts frequently make the
elient responsibl-e for providing. the additional labour re-
quired for the cons'bruction work, the labour employed in
operating the factory, and. the raw materials, services and
utilities necessary for the acceptance tests and for the
operation of the plant under guarantee. fn sorre, contracts
the client also assumes responsibility for the ehoice of
the site in accordance with practices similar to those
described. in paragraph + (iv).

(iii) Conse quently , if the holder of the turrrlcey c on-
tract ean prove tl:at a defect in the prant is due to one
of the factors for which the client is responsible, he wi1l
be able to avoid, or at least reduce, his liability for. it.
Nev erthele ss , except in the se specif ic case s-wh.ich inci-
dentally should be expressly defined in the contract if
the holder of the turrrJcey c ontract is to be able t o inv oke
them in order to a.,r oid liabirity-his re sponsibility is
"total'r, unless the contract provides for linited 1iabili-
tyr and cannot (unress the very concept of the turnkey
contraet is to be r:neani"ngless ) be regarded as merely the
juxtaposition of a series of obligations which vary accor-
ding to the types of operation constituting the contract
(cf . paragraph 25),

L6

Iii-\rES T IT OROVA ODGCV OR!'IOS T

26. (i ) Treba napomenuti da ie i u "rr.a jpotpuni jem" tunade-
nju ugov ora r'lc1 jud u rukeft oclred jena pitan ja jo5 ostati
investitorova odgov ornost,

(ii) U. sludajevina kad. kompletna tvornica treba biti
izgrad jena u strano j zeml ji, ugovori 'tkl jud u ruke" destp
dine investitora od.govornjm da osigura dodatnu radnu sna-
gu potrebnu za izvodjenje.radov&r radnu snagu koja ie se

zaposliti u radu tvornice, siroviner usluge i opskrbu onim
predmetima lco ji su potrebni za pola:se, za preuzimanje i za
rad- postro jenja u garantnom razdobl.ju" U nelcjm ugovorj-ma
investitor takod jer preuziira odgov ornost za izbor radili5-
ta u sicladu s praksom slidnom ono j opisano j u paragrafu
4. (iv) o

'( iii ) nosl jedng tome , ako nosilac ugov ora e'kljud u ru-
ke" mo?e dolcazati da je do nedostatka u postrojenju do5lo
zbog jednog od dinilaca za kojega je odgovoran investitor,
on ie biti u poloZaju Lzbjeii, ili u najnanju ruku smanji-
ti, svoju odgovornost za takav nedostatak. Ipak, osirn u
ovj:rr posebn:im sludajevima lcoji, uzgred budi redeno, treba:
ju biti r'zridito d.efinirani u ugovoru, al.co se nosilac ugo-
vora t'kljud u rukel' ZeLt na njih pozvati da bi izbjegao
svoju odgovcrnost - njegova odgovornost je "potputra", osin
ako ugovor ne bi predvidjao ogranidenu odgovornost, i ne

moZe (osirn ako sam po jqm ugovora 'rkljud u ruke" nema nika-
kvo znadenje) biti smatran kao sano ponavtjanje niza obve-
za ko je varira ju v ei prema vrsti. radova ko ji dine ugovor
(paragraf 25) "
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RISI{S INCT]RRED BY THE HOTDER OF A
FTJIT, TURN}CEY CONTRACT

27. (i) The position of the holder of.a fulr turnkey
eontract closely resembles, therefore, that of the client
who uses the separate contract formula.

(ii) The risks assumed by the holder of a full turnkey
contract are considerably greater even than those faced
by the clieut in an extreme case of separate contracts, in
that the client car-r hope t o c ov er hi s ri slcs withr the pro-
fits from the long-term operation of the ptant which
becomes his property, whereas the orrry compensation on
which the hold.er of the turnkey. contract can count for
his si$rilar risks is the profit he can make from the per-
fo:m,ancs: of the ccntract.

( iii ) ft must be pointefl out that the additional risks
of the holder of the turnkey contraet, by coinparison viith
those incurred by the client in the case of separate con-
traets, or with the risks incumed^ by the suppliers and,
in the ease of comprehensive eontracts r T€sulting from the
reversal of the onus of proof, are not at present catered.
for und,er any satisfactory system of insuring the n'd,esign

fau1t" risir.
LT/IITATTO}{ OT' CHOICE OF SUB-CONTRACTOIiS

BY T}IT ]IOLDER OF A TT]RNIGY CONTRACT

28. (i) rn addition to the above-mentioned considerations,
other factors make it difficult to use the full turnkey
forrmula in international contracts fsr the construction of
large industrial vrorks. such is the ease, in par-L,icular,
in countries where part of the operations involved in the
eonstruction of }arge industrial vrorks, especially in the
civil engineering work seetor, but sometimes also the

].BF

RIZICI PiN{OG UGOVORA

''KLJIJd U RU]G''

27 . ( i ) PoloZa j nosioca punog ugov ora 'rlcliud u ruke't V€o-.

ma slidi, zbog togar poloZaju investitora koji upotreblja-
va formulu odvojenih ugovorao

(ii) Rizici koje pneuzir:aa nosilac punog ugovora ''kJ.iud
u ruke" mnogo su veii pa i od onih koje preuzima investi-.
tor u ekstrernnom sludaju odvo jenih ugovora, L to u tom Po-
gledu da se investitor moZe nadati da ie polcriti svoje

rt-zike s dobiti iz dugorodnog rad-a postro jen ja ko je posta-
je njegova irnovina, a jedina naknada na ico ju moile radunati
nosilac ugovora ilkljud u rUke" %a svoje slidne rizike je

dobit ko ju moZe ostvariti Lz :-zvr5en ja ugov ora .

(iiii) Treba napomenuti da dodatni rLzici nosioea ugo-

vora 'rk1jud u rulce", u usporedbi s onima ko je preuzi-na

inv estitor u sluda ju odv o jenih ugov ora, ili s rizic jma ko:
je.preuzima isporudilac iIi, u sludaju jeCr.instvenog ugovo-

T&r ko ji nasta ju zbog prebacivanja tereta dokaza, nisll,1:,

ov om dasu preuzeti ni pod jednim zad ov ol java juiin sistemom

osiguranja rLzika zbog "grebke u projektu"

ffiRAi[I0li{,rg PODUGOVARAdEVA IZBoRA oD STItAi'iE
]{CSIOCA UGOVORA ''IC.,JUE U RIIIG''

ZB. (i ) U dodiatku gore navedenim razmatranjima, diugi 6i-
nioci oteZavaju upotrebu formule punog ugovora trkliud u.

rukerf u *gdjunarodnoj ugovornoj praksi za izgradnju veli-
kih industri jskih postroien ja. Ov o je osobito sluda j u

zemljama gdje dio radova ko ji se moraju Lz'vesti u izgrad;
nji velikih industrijs$ih postrojenja, a osobito u podru-

dju gradjevinarstva, ali ponekad isto tako i kod isporuke
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supply of certain equipment, is reserved for domestic
undertakings, This may compel the holder of a turnkey
contract to contract out of a major part of supplj-es and
essential services with und.ertakings which he is not enti-
relJ free to choose

( ii ) This lirlitation on his freedom of choice of sub-
contractors may lead hin to seek to limit his liability in
respect of the. workr supplies and., services which he will,
in the cireumstances, have been obliged to contract out to
local undertakings v'rhose competence he may not have been
abLe to investigate . The transaction is thus, in part at
least, reduced from the turnkey type of contract to that.
of other comprehensive contracts in which the responsibi-
lities of the holder of the main contract differ according
to the type of worlc constituting the whole transaction.

ETALUATTON OF FULL TURNI(EY CONTRACTS

29 " (i) The difficul-ties that have just been pointed out
must not, however, obseure the fact that the extension of
the obligations carried by the holder of the turnkey corr-
tract, in particul-ar with regard. to the co-ordination of
supplies and work as well as the client's mere ability to
pass on to him the risks involved in the construction of
a complete factory in a foreign countryr mey be for the
client a decisive advantage,for which he may be vrilling to
pay a higher price than he woul-d have to pay if he himself
had accepted th;se obligations and risks of the operation.
This applies partieularly to relations between contracting
parties with different teehnieal experience, especially
where the turnkey contract is combined with contracts for
technical assistance in the initial operagion, for staff
training or for other forms of industrial co-operation,

-20*

opreme , treba biti pov jeren domaCira poduze iima ' Ov o moZe

prisiliti nosioCa ugov ora "k}iud u rulceo' da ugovara glav:

ni dio isporulca i bitne usluge s poduzeiiraa koja nije Po-

tpuno slobodan birati.
( ij*) ov o ogranidenje slobode u izboru podugovarada

moze ga navesii da trazL ogranidenje odgovornosti u pogle-

du onih rad.ova, isporuka i usluga ko je io , ov isno o okol-

nostirna sruda ja morati ugov oriti s lolcarnin poduzeiina o

kojih strudnosti nije se mogao uvieriti' Posao je zbog to-

ga I u na jroan ju rukg d ielomidno , sv ed en od V rste ugov ora 
.

*kl jud u rukeo, na jed instv eni ugov or u ico jem " odgov ornosti

nosioca glavnoga ugovora m.ogu biti razliditer ovisno o

vrsti rad"ova od ko jih se sasto ii ci ieli posa'o '

OCJENA PUNOG UGOVOP.A N'}GJUd U RIIIG''

29. ( i ) Pote Sltoie ko je smo gore istakli ne srni ju, med' ju-

tim , %a&Taciiti din jenicu da prosiren je obv e za ico je treba '

ispuniti nosilac ugovora rrk} jud u ruke'r, posebno u pogle-

,d.u koordinacije isporr-rka i rad'a kao i poloZaj investitora

da n,jenru prepusti rLzike pove,zane s izgradnjom kompletnog.

-r--^*^: -^*1 ;; m^cr,r1 r7.A inVeSt'l -uOT8. DIeqSUa-postrogenja u stranoj zemlji, mogu za inVestitora predsta'

vl jati odludujuiu prednost 7,a ko ju je on moSuie spreman

platiti viSu ciienu nego 5to bi ju platio kad bi on san

preuzeo te obv e%e i vLzike. fo se osobito odnosi na odnos

izmed ju tlgov ornih stranarca s razliditirn stupn jem tehni6:
.kog iskustv&r a osobito kad je ugov or 'rkliud u ruke" po-

vezan s ugovorima za tehrnidlnr pomoi u podetnom stanju 3B'-

da postro jenja s zd izobrazbu osoblja i za clruge nadine

industriiske suradnje'
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(ii) These difficulties may, however, be reduced. if
the risks are shared between the client and the holder of.
the tr:rnkey contract : if , for instanc€ r the contraet pres-
cribes a limit, by way of penalty or automati-c compensatign,
for the consequences deriving from the total responsibili-
ty which under the contract fal1 plipa. faJ:Fe on the holder
of the turnkey contract.

5A. Sub-contracts p1.ay an important part in the construction
of large industrial lvorks in foreign countries, including
turrrJcey contracts ' Some aspects of these sub-contract jng
problems are discussed in the next chapter.

VI. SUB-CONTRACTIIIG

FRTE C}iOICE OF THE SUB-CONTRACTOR

3L. In its si-mplest form sub-contracting is a contractual.
relationship' between one of the client's contracting par-
ties and the sub-contractor, the latter being freely chosen
by the former and the client playing no part whatever in
the choice or in the resulting contractual relationship,
Naturally in this case the eontracting party remains, under
the contract, "ofnfy liable to the client for ar{y consegu-
ences not only of his own acts or omissions, but also of
those of his sub-contractor.

F 22 F

(ii ) gve poteSkoie mogu, med jutiin, biti r:nanjene ako

se ri-zici dijele izmedju jnvestitora i nosioca ugovora
nkljud u ruke": ako npr" ugovor predvidja jednu granicu,
u vidu penala"ili automatske naknade, za posljediee do

ko jih dolazi lcod potpune odgov ornosti ko ja u smislu ugo-
v olta 'rprima f ac ie " le Z i na no s iocu ugov ora "lcl jud u ruke ft .

70. Podugovori imaju vaZnu ulogu u izgradnii veliki.h indu-
strijskih postrojenja u inozemstvu, ulcljudujuii i ugovorg

"kl jud u rulce", Neki aspekti problema vezanile vz podugovs'-

ranje razmatraju se u iduiem poglavliu'

rI PODUGOVARAN.]E

PODUGOVANAENV SLOBODT{I IZBOP.

7L, U svon najjednostavnijen oblilm podugovaranje je ugo:

vorni odnos izmedju ugovorne stnane investitora i podugo-

varada time da. je ovaj posljednji slobodno izabran od

onoga pred.njeg, i da san investitor nema nilcalse uloge u
izboru ili u rezultatima toga ugovornog odnosa. Samo se

. po sebi razr.rni je .da u ovom sludaju ugovorna strana osta je,
u smislu ugovora, iskljudivo odgovorna investitoru za bi-
lo kakve posljedice ne sarno vlastitih dina ili propusta

veC i propusta svoga podugovaradao

xX

x
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LIJI{ITED II\TTERVEIVTIOhIS BY THE CLIENT TN SUB-CONTRACTING

52. (i ) Sometimes, howeverr the client wishes to be kept
inforned of the sub*contracts eoncluded by the. contracting
party while leaving hin free to chobse his sub-contractors.

(ii) rn certain cases the client speeifies that sub-
contractors may be chosen and sub-eontraets may be conclu-
ded. by the contracting party only with his approval.

(iin) The client may even designate a sub-contractor
for his contracting party' In that case eontracts widely
used. in practice normally provide for the clien-L ,s con-
tracting party to be able to olject to such desigrration
or to enter reservaticns about it, in particular when the
sub-contractor d.esignated by the client refi;.ses or is
urrable to assume the sane obligations vis-A-vis the client,s
contracti.ng party and to give the sane guarantees for the
sub-contract wortrr. as the contracting party must provid.e, .

( iv ) Normal-Iy, howev er, the requirement that the sub-
contractor shall be acceptable to the client, like the 6e-
signation of the sub-contractor by the client when the
client's contracting party does not object to such designa-
tion or when he has no reservations about it, d.oes not
imply ar{F shifting of liability. The contracting party is
still liab1e to the client for the work for which he is
awarded. the contract, including that part of it wl-rich he
has sub-contractecl to an undertaking approved or designated.
by the client-'There are still contractual relationships
between the crient and the contraeting party on the one
hand, and between the latter and the sub-contractor on the
other; but there is no 1egal relationship between the client
and the sub-e ontractor.

- 21,

OGRANICNUO I}WESTITOROVO UPTETAN,IE U PODUGOVARAN.}E

72, (i) eonetaa, medjutim, i.nvestitor Zei1r. biti in:forniran
o podugovorina Ko je zakljuduj'e ugovorna strana ostavljaju-
Ci investitoru slobodu da izabere svoje podugovaraEe.

( ii) U odred jenim sluda jevima investitor odred juje da

podugovaradi mogu biti izabrani i da se podugovori mogu ..

zakljuditi od strane ugovorne strane sano s njegovim odo-
bren jem.

(iiii) Investitor'moZe odrediti i podugovarada svome

ugovornom partneru.c U ovom sludaju ugovori lcoji se Sirokq
upotrebljavaju u praksi predvidjaju da investitorova ugo-
vorna strana :rr'o?e prigovoriti takvom izboru ili staviti
rezerve rra njega, a narodito kad podugoVarad ko jega je od-
redio investitor odbije ili nije u moguinosti da preuzme

iste obaveze u odnosu prema investitorovoj ugovornoj stra-
ni r i d.a d.ad e iste garanc i je za rad. ko ji tre ba Lzv e sti na

temelju podugovora ko ji ugovorna strana mora. preuzeti'
( iv ) U prav ilu, med jutim, zaht jev da podugovarad treba

biti prihvatljiv investitoru, isto kao i odrediivanje' podr

ugovar.ada "od strane inv estitora u sluda jev ina kada ii.nvos- .

titorova ugovorna strarra ne stavlja prigovor na ovalwo od,--

redjivanjer iti kada nema rezerve na njegar r€ pred.stavlja
i ne implieira prenoBenje odgovornosti. Ugovorna strana
jo$ uvijek je odgovorna investitoru za rad koji je ugovo-
ren, Gljudujuii i onaj qlegov dio koji je podugovorio
poduzeCu koje je odobrio iti odredio jnvestitor, JoS uvi:
jek postoje ugovorn:i odnosi i-znedju investitora i ugov.ot3-

ne strane s jedne stnane , L iranedju ovoga posljednjeg .i
podugovarada s dnrge strane; ali ne postoji pravni odnos

iranedju investitora i podugovarada.'
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.TOINT TIABILITY OF THE CLIENI 'S CONTRACTING PARTY
AIID HTS SUB-CONTRACTOR

55" In praetice, another method, of sub-eontracting is
encountered under which the sub-contractor assumes direct
liability vis-I-vis the client jointly with the client's
contracti-ng party for the part of the work which is sub-.
eontracted. Under this system the client obtains an addi-
tional " guarantee in that, for the part of the work which
is sub-contracted, he can claim directlyr o[ the basis of
the oontract, not only against his own contracting party,
but against the contracting party and the sub-contractor
jointJ{r ". There i s no change , horfiev er, in the liability of
the. client's contracting party who is still fully liable
vis-A-vis the client for the perfor.mance of both his own
obligations and those of his sub-contractor,

SUB-CO}ITRACTOR IMPOSED BY THE CLIEI\TT

74, The situation is different, however, when the crient
intervenes more radicarly, in partj.cular when the sub-
contractor is inrposed upon the client's contractireg party;
the latter riright in some circr:mstance ij ( cf o pa,r&graph 7
(i) and (iji) r perhaps be prepared to 'assume liability for
the work of such a sub-eontractor subject to special ljmi:-
tations which would depend. on the type of sub-contract in-
volved. Ilowever,, the consequences of sub-contract vrork
camied out by a party not 'selected by the holder of the
main contract night too seriously affect the results of the
entire project for lhe latter to be in a position to cover
them und.er his over-aII liability. The question sh.ould iJr
arly case. be clearly speeified in the cont*act.

F26

ZA.IEDNIdKA ODGCMORNOST INVESTTTOROVE UGCMORNE STRANE I
NJEGCIVOG PODIIGOVAru dE,

57, U praksi se .susreie jedan bolji nadin podugovaranja
po ko jerou podugovarad preuzima di::ektnu odgovornost u od-
nosu prema inve stitonr za jedno s investitorov om ugovornom

stranom za dio radova koji se podugovarao Po ovom sistemu
investitor dobiva dodatnu garaneiju i to tako da za onaj
dio rada koji je podugovoren on moZe postavljati zahtjeve
direkttro I na temel ju ugovorar tr€ sano prema svoioi ugovor-
noj stranci, vei i prema ugovornoj stranci i podugovaradu

zajedno. Medjutim u ovom sludaju nema promjene u odgovor-.
nosti investitorove ugovorne strarre koja je uvijek u cije-
losti odgov orna u od.nosu ,,prema investitoru z,o. izvr5enie i
njenih obveza i obveza svoieg podugovarada.

PODUGC'VANAE NAMETNTN OD INVESTITORA

54. Poloilai je , medjutim, razLi-dit kad inve stitor interve-
n{ra temel jiti je, a narodito kad je podugovarad nanetnut
i:nve stitorov o j ugov orno j strani ; inve stitorov a ugov orna

strana moZe u odredjeni.n okolnostirma (vidi paragraf 7, (i)
i (iii) ), biti sprem.na preuzeti odgovornost za rad i tak-
vog podugovarada ovisno o posebnim ogranideniima ko ja Ce.

ovisiti o vrsti podugovora, IVIed.jutim posljediee koje pro-
i-zlaze iz. dinjenice da podugovoreni rad vr5i strana ko ja
irlje izabrana od nosioca gl-avnog ugovora, moYae previ3e
ozbil jno d jelovati na rezr:-ltate ci jelog pro jekta d,a bi ta.
ugovorna strana bila u'stanju &a pokrije te vtzike u okvi-
ru svoje opie odgovornosti. Ovo pitanje u svakcm sJ.udaju

mora u ugovoru. biti jasno odredjeno'n
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VALUE OF SUB-CONTRACTING IN CONCTI.IDING CONTP.ACTS
trOR I,ARGE INDUSTRIAL WORKS

55,- It therefore appqars that, in the case of turnkey
contraets, the client 's contracting party. cannot always
transfer the appropriate part of the. ov€r-a1l liability
to his sub-contractors. consequently, it night sometimes
be suitabre to go beyond simple sub-contracting and to
envisage more integrated formulas, such as t5e constitu-
tion of a joint ventureo

VIr. .}OII!T VENTURES4 )

GENERAT PN.IT.TCTPT,ES OF THE I]ABILITY OF
JOINT VENTURES

76, (i) Wlratever legal fcirn a joint venture established
for the purposgs of the construction of a large industrial
works may take*whether a legal fom peculiar to a particu-
rar national }aw, .such as a temporary association or an
eeonomi;s gFoupirr$r or a si^mple contfact comb:lning a serigs
of undertakings into an association-it will always be ba-.
sed econonically on the desire of the participants to cal.-
ry out the supplies and works ln the best possib1e condi-
tions as well as on a sharing of the risks of the operations
by the participating.parti€sr whitr.e the joint venture will
ass,ume liability vis-)-Vis the client for all these risks
aiiePlPg. To,:r ttr" contract-

- 28 F

VRI.]ED}{6T PODUGCM ORA V . 7,AT{J..rud TVENJIJ UG OV ORA

7.A VTTIKA INDUSTRIJSKA POSTRO.]EI.IJA

75, Zbog svega tpga dini se &a u sludajevima ugovora
rrkljud u ru1ce" inv.estitorova ugovorna strana ne moZe uvi-
jek preni jeti odgovara juCi dio sv o'je opie odgov ornosti na

sv og podugov arada. D.osl jedno tome nekad moZe odgovarati
da se ide i dalje od jednostavnog podugovaranja i da se

predvide i povezaniji oblici kao Bto je to na primjen
stvaran je za jednidkog pothvata (.roint Venture ) .

VIT ZA.TEDNIEIC POTTIVATI4 )

OPdI PRINCIPI ODGOVORNOST I ZAIEDNTtTI.T
POT}IVATA

36 . ( i ) Ko.jigod pravni oblik jedan za jednidki pothvat os-
novan u cilju Lzgradnje velikog industri jskog postrojenja
moZe inati F bez obzira da Ii se r.ad.i o pravnom obliku
svojstvenom nekom naeionalnom zakonodavstvu, kao 5to je !o
sludaj kod privremenog udruZivanja ili ekonomskog udruZi:
vanja, iLi jed.nostavngg ugovora ko ji udruZuje niz pod,uze:

6,a u j'edno udruZenje ts ono Ce se uviiek zasnivatir u eko-
nomskom snnislu, prema Ze1ji suradnika da izvr5e isporukrr
i radove u najboljis uv jeti.ina kao i u dijeljenju rizika
pothvata od strane stranaka koje sud:jeIuju, a zajednidki
Ce pothvat preuzeti odgovornost prema investitoru za sv.e

\Lzike pre'ure'te' ugov orolllr

D Tzraz"Joint Venture'r upotreb1java se u ovom Vodidu
ne u strogo pravnom smislu veC u Binenn smislu tako da
ukljuduje svb vrste "grupiranja poduzeCa" bez obzira na
to da }i imaju svojstvo pravne osobe ili'nemajun

. 4 ) trrg word.s " j oint v enture " are used in thi-s Guid,ein a strictly legal sense but in bro;A terms to includeforns of "glggping of enterprisesf' whether they h;;;-.;-gal. personality or not o

not
all

1e-
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(ii.) A joint venture wittr J.egal- personatity shall be
represented to the client as a single contracting party.
A joint venture irithcut legal personafity ,may be represen-
ted by one of its members r vrho is appointed by' the joint
venture fqr this purpose, Thei ratter will
the client for the obligations vrhich the joint venture &s-
sumes, it being understood that, ,in specific cases, he may
be assisted, in negotiations with the client, by the n€r'7
ber or members of ihe joint venture who are di.rectly con-
cerned by the claims of the client. The members of the
joint venture may also agree to accept joint:tiaUitity

:' .towards the client" However, this latter solution night
be difficult to accept for the members, of the joint ventu-
rs who are only minimally involVed in the work as a whole.
These solutions may also be apflied even when, as often
occurs', the client re serv e s the right t o notice of the
membership of the j oint v enture.

(iii) Within the joint venture, it is recommended. that
there should be a distribution of liabilities anong its
members which wil} enable the joint venture to accept under
a turnkey contract, on tgrms involving less risj; fo= each.
of its members, the over-al1 liability which an individual
party would find it more difficult to accept

DISTRIBIJTION OII LIABTLITY WITI{IN THE JOINT VX}TTURE

57. (i). The prinbiples according to rvhich the over-al1 lia-
bility under a turnkey contract is distributed an"long the
members of a- joint venture may vary from ease to case. As A
general rule r each member of tfr" joint v enture is ultirnate-
1y1iab1efortheconSequencesofitso1t/R1tork.

(ii) rr the individual liabirity of one 'of its members

F50

( ii) Za jednidki pothvat sa sv o jstv on pravne osotre bit
Ce u odnosu prema investitoru kao jedna jedinstvena ugo-

vorna strana, Zajednidki pothvat bez svojstva pravne osobe

moZe biti predst*rl jan po jednom od sv oiih dlanova ko ji
je u tu svrhu imenovan od. zaiednidkog pothvata. Ovaj ie
biti odgov oran inv estitoru za obv eze lco je preuzme za jedn'i7

dki pothvat, podrazumijevajuii da, u odredjenim sludaievi:
o&r njega nogu pomagati, u pregovorina s investitoromr os:
tali flanovi zajed.nidkog pothvata koji su direktno zainte:
resirani u v ezL s inv e stit orov im zaht jev ima. dlanov i zaie:
dnidkog pothvata mogu se takod jer sloZiti d.a preuzmu zaje-
dniilnr odgovornost u odnosu'prema investitoru. Irtedjutim ovo

posl jednje r jeben je mo?e biti te5ko prihvatl jiv o za one

flanove zajednidkog pothvata koji su u malom opsegu ukliu:
deni u sav posa.or Ova r josenja mogu.se talcodier primiijeni-
ti i onda kada, 5to se 6esto desava, i.nvestitor zadr?i
prav o da stavl ja prim jed.be na dlanst,v o zaiednidkog pothva-

ta.
(iij,) Unutar zajednidkog pothvata preporuda se da se

utvrd:i pqd jela odgovornosti izmed ju dlanova ko ji ie omogu-

Citi zqjednidlcon pothvatu d"a prihvati u opsegu ugovora
rtkljud rf, rukef' E a pod uv jetima koji predstavljaju nanji
rLziko za svakog dlana - opiu odgovornost koju bi stranke
po jed:inadno na51e mnogo te Z om da ju p3€11znlu 

"

poD,IEr,A oDGciVoRNoSTI uNUTAR zaluDNrdroc POIIIVATA i

5"1 , (i) p"i*"ipi prema ko jima se di jeli opia odgovornost

izmedju dlanova za jednidkog pothvata u sluda ju ugovora

"kl jud u ruke o' moZe se razli*covati. od .sluda ja do sluda j9..

Kao opie pravilo svaki dl-an zajednidkog pothvata u krai-
njo j lini ji odgov oran je za posl jed,fue vlastitog rad.a.

( ii) A6o se po jed-;inadna odgov ornost jednog od dlanova

I

i
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cannot be determined (for example, liability for an
ulknown cause) or if there is a pripg fasie evidence of
the j oint v enture 's ov er-arl liabilt;r, as a v,rhole , which
exceeds the sum of the liabilities under the provisions
applicable to the various works fornring part of the indu-
strial works, the liability which'the joint venture must
assume is generally shared anong the members in proportion
to the v olum.e of r,vork assigned to each one o

(iii ) ertnough this distiibution of liabitities and
risks anong the menbers of the joint v en'ture acc orciing to
the sir,e of their participation in the work carried out
red'uces the br:rden vrhich fuIl liability under a turnkey.
eontract would iropose on a single eontracting party, it
nay nevertheless be viewed as still constituting too heavy
a br-rrden for those menbers of the joint v enture v;hose con-
tribution to the projeet as a whore is very smalr.

(iv ) Some joint venture agreements therefore i.nelude
arrangements under which parties whose participation does
not exceed a certain percentage of the entire cost share
only up to a certain limit in the consequences of the joint
v enture 's liab j-Iity-whe ther or not the c ons e quenc e s ari se
from their own work" The share of liabirity of a party
whose participation exceeds this ftrit is again divided
among the other members of the joint venture, also in pro-
portion to their participation in the work carried out by
the joint venture "

( v ) fn otherr arrangements , howev €r r in ord.er t o av oid
the codplications r,vhich rnigtri Ue caused by such a regulation
of relations between the members of a joint venture, and tq
ensure a better balance betwebn the ,.iuices and the liabi-
lities of the members of the joint venturl a distinction
i-s made between those parties which v'iilI play an important

72-

ne moZe utvrditi (na primier, odgov ornost lco ja nasta je Lz

nepoznatih uzroka) ili ako postoji "prima facie" dokaz o

opco j odgov ornorti zaiednidkog pothvata kao c ieline , ko ja 
.

prelazi iznos odgovornosti prema odredbama koje se prinje-
njuju na. yazlLdite radove ko ji dine dio industriiskog Pos:

tro jen ja, odgov ornost ko ju za jednidki pothv at mora prollz€-

ti opcenito se di jeli izmed ju dLanova u razm jeru s opsegom

preuze tih rad ov a od sV akog po jedinog dlana.
(iii) Ialco ova podjela odgovornosti i rlzika medju

dlanovj-na zajedn:idkog pothvatar pTema opsegu njihova e11-

d jelovanja u radovima ko ji se Lzvode , smanjuie teret lro ji
bi puna oclgovornost prema ugovoru 'rkJ-iud u ruke't nametnula

jednoj ugovornoj strani, ipak se moZe smatrati da to pred-

stavlja preteBki teret za one dlanove zaiednidkog pothvata

ko jih je sucl jelov an je u ci ielom pro jelctu ogranidenog opse88'

(iv ) Neki sporazr:ni o zajed.nidkom pothvatu rzbol toga

ukl judu ju dogov or prema ko jemu one stranke lco jih sud jelova-

nje ne pre LazL odredjeni postotak ukupnih tro5kova sudjelu-
ju sarno clo odred jene granice u posl jedicama odgov ornosti

zajednidkog pothvata bez obzira da Ii posljedice nastanu

Lz njihbvog vlastitog rada ili rr€o Dio odgovornosti stranke

koje sudjelovanje prelazi ovu granicu ponovo se dijeli L4-

ned ju drugih dlanova za jenidkog pothvata, talcod jer u ta%-

m jeru n jihov og sudielovan ja u poslu ko ji Lzv odi za jed'nidki

pothvat. , . ,

{v ) Medjutim, u drugin sporazunimar u ci}ju tzbjegava-

nja komplikaciia koje mogu nastati zbog ovakovog odredii-

vanja odnosa izmedju dlqnova zaiedni'dkog pothvata, i u

eiI ju osiguran ja bol j,e ravnoteze izmed ju usluga i 'odgov or-

nosti dlanova za,jednidkog pothvatar iini se razlika: izme-

dju onih stranaka koje 6e imati vaZnu ulogu u izgradnji

t-
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part in the construction of the large industrial iyorks
planned and those l^rhich wiLI make only a snall contribu:
tion to the proieqt or whose work will have no repercus-
sions on the over-all liability of the joint venture, only
the former join the joint venture as members sharing in
the profits and the risks ace.ording to the. voli-me of their
work, while the othrers merely eonclu6.e sub-contracts with
ILo

(vi ) The f orm.ulas de scribedl abov e are certainly not
easy to apply, The;' call for very careful and detailed
dnaftirr8r with precise stipulation of the rights and obli-
gations of all the partie s inv olved o Ev en the be st-d.rafted
contracts will- not prevent difficulties from arising in
the performance of vrorrk which technicall;y, financially and.
legally is clearly very complex; it therefore seems neces-
ssry to inelude in all such eontracts, and especially in
turnkey contracts ',,,'hich a crient concrudes with a joint
venture , particular'ly detailed procedure s f or the settle-
ment of any disputes, such as those described in cSapter
XI.

VIII' GUARAhIT$ES 
' DAMAGES 

' 
PENALTIES

AND TERIVrJNATIOI{
:

CONSEQTIE]VCES OF NON-PERFORI\IIANCE Otr TH3 CCiITRACI

78' (i ) Clauses specifying the consequences. which u:e con-
tracting parties ;lntend to appLy to the non-performance of
the conttsact on the part of one or the other party are
often to be found in industrial contracts, The parties
consider such clauses to be necessarT because of thre dif-
ferences in various national laws in this respect and. the
difficulties to which inadequate ehoice or lpplieable law
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ve3-iJrog industrijskog postrojenja i onih koje 6,e dati sa-

mo mali prilog pro jektu ili kojih rad. neie imati od,naza

na opCu odgov ornost zaiednidkog pothvata. Sano oni prvi
dlanovi pridrut'tr3u se zajednidkon pothvatu kao dlanovi ko-
ji di jele dobit i rlzike u Tazmjeru s opsegom njihovog
rada, a clrugi sano zakLjuduju sa zaiednidkim pothvatom

podugov or€ .
(vi) Gore opisane formule sigurno nije jednostavno

primfieniti. One Lzt-sku ju vrl.o pa?Ljiv o i detalino sastav-

ljanje ugovora, s preciznin oclredbama o pravima i obvezana

svih stranaka. Pa i oni ugovori koji su veosla poryno sasta-
vliieni neie uvijek nodi Llbjeii pote$koie koje nastaju u

Lzvr3enju radova koje su i u tehrridkom i u financijskom i
pravnom pogledu vrlo sloZeni; .zbog toga se dini potrebnlin

uk1 juditi u sv e takv e ugov ore , a pose bno u ugov ore rrklii]d 
.

u ruke", ko je investitor zakl juduje sa zajednidkin pothva-

tomr osobito d.etal jni postupak za riesavan je bilo ko jih
sporova kao 5to su to oni opisani u poglavliu l(I.

VIIT GARAI,[CI,]8, NAIoIADA Stutnr UGoVoRNA KAZilIA
i RASKID UGOVORA

PGI^IEDICE NEIAMSMWE UGOVORA

78. (i) U ugov orjma ove vrsti desto se nalaze odredbe koie
pobliZe gareOjuju posljedice koje ugovorne strarrJce predvi-
.djaju i koje ie primijeniti u sludaju neizvr5enja ugovor&"

Stranke smatraju ta}ne odred.be potrebrrjma zbog toga ier
pojedina nacionalna zqkonodavstva sadrZe razlike u speei-
fidnim rje5enjijna u ovim pitanjjna kao i od pote$koia koje

mogu nastati zbog neodgovarajuieg izbora prava koje Ce se
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or the absence of such choice in the contract might there-
fore give rise ' The importanee of this problem appears to
be particularly marked. in international contracts for
large industrial v,rorhs, because qf the extent of the dana-
ges that may result from the non-performance of the con-
tract and the specific problems presented by tire guarantee
of attainment of the parameters specified.. in t5e c ontract.

(ii) rn gome contracts, the parties merely stipuiate
that the non-performance of the contract by one of the
parties entails the responsibility of that party to ind€&:
nify the other party for damages actually sustained" I{owe-
ver, in mar\y cases, a generar provision of this kind is
insuffieient to prevent the difficulties to which the pro-
blems of the applicable J.aw, of proof and of the amount
of d-amages give rise in.certain c&s€s,, Henee, the parties
to industrial contracts, particularly eomplex 

"ont"*ctsfor large ind,ustrial works, often find it necessary to
establish in their contract either h:mp-sum amounts of
damages or penalties to be applied to the non-fulfilment
of contractual obligations. !\l{:en the parties se}ect this
method' they should take into account the law applicable
to the contract in solving this particular ciifficult
questiono because the various national legislations differ
considerably in scope frcm the various clauses mentioned
abov e .

DEI,AYS IN PAY},ffiNT
i

79, (i) The crauses providing
naltieg are usually drawn up
of, 'non-performanee to which
contracts r-elati-ng to }arge
ries of fiorr-performance are

F76

prinijeniti ili zbog odsustva takvog izbora u ugovonl.
Znadaj ovoga pitanja narodito je velik u medjunarodnin
ugo\t orima za izgradn ju v e1.ikirh industri j skiJe ob jekata
zbog opsega Steta koje mogu nastati od neizvr6enja ugovq-
ra i specifidnih problema lco ji nastaju u vezi s garanci-
jama udina odredjenih u ugovoru..

(ii) U nekim ugovorjma stranke sano ugovore da neiz-
vr.Senje ugov oua sa strane jedne od.. ugov ornih stranka stvara
odgovornost te stranke i njenu duZnost da drugoj strani
naknadi Stetu ko ja je stvarno nastala. Med jutim, u nrrogin
sluda jev ina, jedna opia odred.ba te vrsti ni je dov ol jna da

bi sprijeciila pote5koie do'ko jih dovodi pitanje prava koje
Ce se primijeniti, dokazivanja i iznose Stete do ko jih rlo-
Ze doCi u po jedinim sludajevima. Zbog toga stranke u ovo j
vrsti ugovora, a narodito ako se radi o sloZenim ugovori:
ma za izgradnju velikih industri jskih objekata, desto ra,-
laze potrebno d.a u svojin ugovorima utvrde i pau5aln:l Lz-
nos Steta ili ugovorne kazne koja ie se primijen:iti u
sludaju neizvrSenja ugovornih obv eza. KacL strarrlce izaberu
ovu metodu, one trebaju uzeti u obzir pravo koje Ce se

primijeniii na ugovor u rje5avanju ovoga narodito te5kog
pitanja zbog toga Sto razJ:Ldita nacionalna zakonodavstva
sad.rZe znadajne razlike u opseg-1l od razliditih gore nave-
denile odred.aba.

ZAKASN.]ENJA U PI,ACANJU
a

79. (i) Odreclbe koje predvidjaju pau6alnu naknadu Stete
ili ugovornu kaznu obidno obuhvaiaju po jedine kategorije.
neizvr5enja na ko je se ,iste odnos€r U ugovorj-ma za izgrA-
dnju velilcih industrijskih postrojenja, kategorije neiz-
Vr5enja uglavnom su zaka5njenja u ptaianju sa strarre

.i

for lurnp-sum damages or p€-
in terrns of the categories

they are intended to apply. In
industrial wo3ks, the catego-
essentially delays in payment
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on the part of the crient and delay in eonstruction and
non-attainment of paraneters speeified in the contract
on the part of the crient 's contracting parties.

(ii) wrren d.eraJrsu in payment are governed by ilre
payment of moratorlr interest on the sums in aryears, in
view of the differences in the legal rates of moratory
interest in t,r-e v arious countri"r, it will be in the in-
tere st of the partie s to apply the c onditions aclopted in
this connexion in the General conditions for the s"pprv
and Erection of Prant and Machinery and to establish in
their contract ilre interest rate to be appried.

DET,AY rt{ DntrvERy AIID cej\lipr,ETroN otr ,,,rrop,JCS

40. (i) fn the case of contracts for the supply of singre
items of equipnent, the penarties for deray are normally
calculated as a percentage of the price of the derayed
item' In the case of comprehensive or turnkey contracts
for large industrial works, the parties may choose either
to establish time-ljmits and penalties separately f9"
each part of the installation and then to calculate pe-
narties in reration to the priee of the parts of the
works which'are clelayed, or simply to use only the clate
for completion of the works and.apply the penalties, cal-
culated" in relati on t o the ov er=all price of the contract ,from the time at l',ihich the client's contracti-ng party has
failed to meet Ih* contractual c'ompletion date" fn certain
csntra.ets , the parties combine the two systems by prov i-
d'ing that, if deliveries or partial works' are irt **=ears
but this fact does not affec! the d.ate of over-all comple-
tion, the penalties paid for delayed items rvilr be reim-
bursed to the client's contracting party.s
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iuevestitora i zakaSnjenja u Lzvodjenju radova, te neposti-
zanju udina odred jenih u ugov oru 'od investitorove ugovorne

strane,
(ii) U onim esludajev j,na kad zaka5njenje u plaianju ima

za posljedieu plaianje zateznih kamata na iznos ko ji je

zakasnio, u sv jetlu razlika u iznosu zateznih kamata .u 18-

zn:i,n zem3;ama, u interesu je stranaka da prinijene uviete
prihvaiene s tim u vezi u Opiin uv jetima za dobavu i mon-

taZu opreme i postro jenja Evropske ekononske konisi je r t"
d.a utvrde kanatnu stopu za takav sludaj u salnou ugovort-lr

ZAKASI.I,IEIIJA U ISPORUCI I U DOVRSETIflJ IIADOVA '

40. ( i ) U ugov orjma zJa isporuku po jedinadne opreme ugov or-
na kazna za zaka3njenje u praviiu obradunava se u postotlrr

od ci jene zalcaBn jelog pred-neta. U sludaiu jed.instv enih u8o-

v ora ili ugov cra "kl jud u ruke or , za v elika industri i ska

postrojenja, stranke mogu izabrati ili utvrd.iti vremensku

granicu i ugovornu kaznu odvo jenb za svalci dio postro jenjat
i da tada izradunaju ugovornu kaznu u odnosu prema cijeni
dijelova rada koji je zakasnio, i}i da jednostavno koriste
sano dan rlovrsetka radova i da prinijene ugovornu kaznu

izradunav a juii ju u odnosu pnema konadno j c i jeni ugov ora .

i to od dasa kad je investitorova ugovorna strana propus-.

tila ispuniti ugovoreni dan d.ovrSetka radova. U nekim u8o-

vorjma stranke povezu ju ova dva nadina predv id ja juii ako

dod je do zaka5njenja u isporukama ili- u diiel-u radoVa,

iako ta. dinjenica nema ut jecaja na dan zaYr5etka ciielog
ob jelrta, da ie tad.a ugqv orna kazna bit i v raiena inv e stito-
rov o j ugov orno j" strani.
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(ii-) fn view of the i*portance of the establishment
of this date of ov ex=&11 completion, the parties ivould
certainly be well advised to establish this date in the
contract with all necessarv r
the effective date :;3:;l3"il":ilril;r:: ;:-:J:l:::::"
as the date on which the works have successfully paseed.
the acceptance tests. ll/l:en tl:is completion is later than
the d'ate provided for in the contract, the penalties for
delay will be applicable between the contractual d.ate and
the date of the successful acceptance tests. A difficult
problem might arise in the case of disagreement between
the parties on the results of acceptance lvhenr &s $ometi-
mes happens, the client proceeds to put the works into
operation d.e spite such disagreement ancl de sp ite the fact
that he has mad.e reservations on the quality of the works.
On this point, the parties could provide for a solution
to this probler:r in their contract either by deciciing that
the penalties for delay will cease from the time the works
are put into operation or that such penalties rvill conti-
nue to apply up to the date of the successful acceptanee
test or of the' client's acceptance of the worlcs with para-
meters inferi-or to those of the contract.

(iii) fndustrial eontracts often provide for conventi-
onal limitation of penalties for delay to a certain maxi-
mum. It is s ome time s prov ided that the client ]ras the
right to terminate the contract when penalties have reached.
this maximum. Su'cli a ternination clause gives rise to a
nr:nber 'of difficult questions which are dealt witS in. pa-
ragraph 42, as regarcls both delay in delivery and non:
attairrment of the parane ters btiputated in the c oniract .
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( ii ) U sv jetlu . vaZnosti utvrdjenja ov og d.ana zavr$et-
ka cijelog objekta, stranke bi sigurno udinile vrlo dobfo

.kad. bi taj dan utvrdile u ugovoru sa svom potrebnom paZ-
njomn U nekim u&ovorjma dan dovr3etka ci jelog objekta
smatra se u biti onaj dan kad je cijeli objekat uspje5no
pro5ao pokuse u svrhu preuzimanja, Kad ovaj dan zavrSetka
padne nakon dana predvidjenog u ugovoru, ugovorna kazna
za zaka5njenje primijenit Ce se tada izmed ju ugovorenog
dana i d"ana uspje5nih polansa u cilju preuzirnanja, TeZi
problen moZe nastati u sludaju neslaganja izmed ju strana-
ka o rezultatima prihvaCanja kad, kao Sto se ponekad doga-
dja, investitor nastavi pugtanje radova u pogon usprkos
takvom neslaganju i usprkos dinjenici da je stavio nezerve
na kvalitet radova, U vezi s tim pitanjen stranke mogu

aa-apredvidjeti u ugovoru i rje5enje toga problema i to bilo
da odlude da Ce se ugovorna kazna za zaka5njenje ukinuti
od 6asa kad su radovi pu3teni u pogon, ili d.a Ce se ugo-
vorna kazna nastaviti priejenjivati sve do dana uspje$ni,tr.
proba u eilju preuzimanja, ili od dasa investitorovog pri-
hvata radova s udinima niZirn od ugovorenilr.

(iij') fnAustrijski ugovori desto predvidjaju konvenei-
onalno i uobidajeno ogranidenje ugovorne kazne za zaka$-
njenje do odredjenog maksimuma. Predvidja se ponekad da

investitor ima pravo raskinuti ugovor kad ugovorna kazna

dostigne !"j rsalcsimr-rm, Takva odredba o rasLcidu daie osno-

vu za brojna te5ka pitanja ko ja razmatra:{ro u paragrafu 4?,
i to kako u pogledu zaka5njenja u isporuci, tako i u pog-

ledu nepostizanja ugovorenih udina.
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GARANCIJE

4!" ( i ) Pored ugovorne lcazne za zaka3njenje, ugovori za

izgradnju vetikf,n industrijski.h postro jenja ponekad sad.r-

he i ugov.ornu kaznu zbog nepostizanja udina pnedvidjenih
ugovorom. Prva obv eza isporuditelja industrijskog postro-
jenja koji je preuzeo ugovornu odgovornost za postizanje
odredjenih udina, ali ko ji prilikon prvih pokrrsa u cilju
preuzimanja ni je u moguinosti da te udine postigne, iako
je investitor ispunio sve svoje obveue, duZan je na vlas:
titi tro5ak poduzeti sve popravke i poboljSanja da bi Po-
stigao udine predvid jene ugov orom. IJkoliko u ponovl jeni.n
pokusima u cilju preuzinanja on ne bi bio u raoguinosti p9-
stiii ugov orene udine, stranke se ponekad. s1aZu da Ce r&-
d ov ir biti preuzeti s udinina niZim od onih preclv id jenih
ugov orom, a1i d.a ie ugov orna ci jena biti razm jerno sman je-
fI&.

( ii-) Postizanje udina u vri jene Lzvod jenja polirrsa radi
preuzi-man ja ne znadi nuZno kra j odgov ornosti inv estitorove
ugov orne strane za prav ilno izvrBen je ugov ora ' I\[ed iutim
odredP" o . jarostvu od strane inv estitorove ugov orne strane t

nakon vremena usp jesnog Lzvr5enja polnrsa zbog preuzi-manja,
postavlja nLz veoma sl-oZenj-l: i te5kih problema koje je ve-
oma tesko ri je5iti u odsustvu jasne indikacije stranaka u
tom pogledu, Zbog toga se na ovo pitanje slcreie posebna

paZnja stpanlcana da u svo j ugovor ukliudp, koliko. god je

to moguCe, detaljnije objabnjenje cilja garanciie, njeno

trajanje, das kada ona podinje kao i druge pojedinosti.

4L

GUARANTEE

4L,- (i ) In addition to penalties for delay, contracts for
large industrial wodcs s ometimes als o carry penaltie s for
non-attairrment of the parameters specified in the contract.
The first obligation of an industrial works supplier who
has aesumed contractual responsibility for attaining a
certain performance but who, at the first test, is unable
t o do s o r although the client has fulf illed aLl jri s obli:
gations, is to undertake at his expense the necessary re-
pairs and improvements to attain the performance speci-fied-
in the contract. rf, in repeated acceptanee tests, he is
unable to attain the contractual parameters, the partieg
sometimes agree that the work shall be accepted with pa-
raneters below those specified i:r the contract, but that
the price shall be reduced. aceord.ingly.

( iji) The attairrnent, at the time of the acceirtance
tests, of the parameters specified in the eontract does
not necessarily end. the responsibilities of the client,s
contracting party for proper performance of ilre contract,
Howev€Tr the provirion by the elient's contracting party
of a guarantee for the works beyond the tj-ne of successful
passing of the acceptance tests raises extremely complex
and arllrkward problems whieh are difficult to solve in the
absence of clear indications by the parties regarding
them' It is therefore on this point that the parrties wou1d
be Pafticularry r,ve11 advised. to includ.e in'their contract
as detailed aR explanation as possible of the purpose of
the guarantee, its durati'o[r.'the time at whj-ch it co4rlerl-
ces and ar,{F other particulars.
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TERMTNATION

+2" (i) As in the case of penalties for delay, penalties
for the non-attainme;rt of the parameters stipulated in
the contraet are often fixed within a certain percentage.
representing the maximr:m anount of price reductiono Howe:
ver, whenever this Limitation of penalty is designed rbg:.,.
ve all as a measure of protection for the client's eon-
tracting party, the client will often find himself unpro-
tected' when delay or lowering of pararneters has exceeded
the ,Ii-:rrit s prov ided f or in the eontract . The situation
will be particul.rly serious in the ease of a lowering.
of parameters beyond the limits provided for in the con-
traet, since it ccurcl completery upset the basis of the
transaction 

"

( ii) In this e>ctreme . case , the client night c onsider
thatwhathasbeensupp1iedisentire1ydifferentfrom
the object of the contract and seek remedies in the pro:
visions governing termination of the applicable 1aw. Ho-
weV€f,r such provisions differ greatly fr:om count y and
are sometimes' vague. I{ence the, parties often undertake
ts set out 'in their contracts the terms and- consequences
of terninatiorrc Termination usualJry entails the obligatilon
of the client's contracting party to compensate the client
f or d.amages actualJy sustained. fn some cases the determi-
nation of the amount of actual d.amages is left wholly to
the arbitratord; in others, it is limited"

(iii) Ufratever the solution adopted by the parties in.
thi"s sonnexion, the consequences of termj^nation are parti-
cularly serious for the client 's contracting party, They
may also be disastrous for the client, pyticularly where
the damages resulting from te::urination, as is often the

: 44 ,:'

RASKID UGOVORA

42. (i ) Isto kao i u s.Luda ju ugovorne kazne za zaka6njenje,
ugovorna kazna za nepostiZanje ugovorenih udina desto je
od.redjena unutag odredjenog postotka koji predstavlja nai-
veii iznos do kojega se cijena moZe smanjitio Medjutim kad.

god je ovo ogranidenje ugovorne kazne .usmjereno kao mjera
za5tite investitorove ugovorne strane, investitor 6e deetg

biti neza5tiien kad je zakaBnjenje ili sniZenje udina Px€-
Slo granicu predvidjenu ugovorom. Ova ie situaciia biti
osobito ozbiljna u onim sluda jevima kada sniZenje udina
bud-e veie od graniea predvidjenih ugovoromr ier se u tak-
v jm sludajevima moZe dogoditi da se poremeti osnova na ko-
j o j je ci jeli posao bio zasnov srl.

(ii) U ovakvonn krajnjenn sludaju investitor moZe smat-
rati d.a ono Sto ie isporudeno predstavlja ne5to Sto je
potpuno razlidito od svrhe ugovora, te da traZi sredstva
i za$titu u odredbana koje rezultiraju raskidom ugovorat

a koje se nalaze u pravu i pravnom sisternu odredjenom %a

prinjenu u takvj-m" sludajevima. Med,jutim ove odredbe desto

se znatno razlikuju od zemlje do zemlje i desto su neodre:

d jene r Zbog toga stranke desto oclred juiu u ugov orima uv je7

te i posl jedice raskida ugov ora. Raskid ugov ora obidno fia-

me6e obvezu ugovornoj strani investitorovoj da naknadi

Btetu ko ju je investitor stvarno imao o U nekim sluda jevima

odredjivanje iznosa %a 6tetu u cijelosti je prepu5teno

arbitrima; u drugim ono je ogranideno "

( iii. ) Ben obzir,3 r je3en je ko je stranke usv o ie u

ovom pitanju, posl jridige raslcida su narodito ozbiline za
j::rVestitorovu ugovornu stranla:. One talcodier mogu biti
razorne i za sanog investitora, narydito lcad.a bi Bteta

do ko je dolazi zbog ::askida , a 5to je desto sluda j, bila
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case, are limited t,o a certain maximi-im, Thus it r,vourd
appear that, bef ore thinking of terminati on, to be c orr-
sidered as an e:ctreme measure, the.parties vrould be weII
advised to consider other remedi€s r for example by asking
qualified technical Jxp""t", at the expense and risk of
the client 's c ontracting party, to determine hovr the
works could be overhauled, repaired or adapted so as to
obtain or approximate to the expected paraneterso

(iv ) Owing to the serious consequences which might
result from the 'rrorl-&ttainnent of paraneters stipulated
in the contract, the parties should take particular eare
to deter"mine and specify in detail the technical condi--
tions on which their transaction is based, The client 's
contracting partie s should, anong other things , be parti-.
cularly aware of their responsibilities when establishing
paraneters which they agree to guarantee and should make
only such coranitments as they really berieve they can
fu1fil under the conditions of industrial works construc-
tion abroad.

IX. MONETARY CI,AUSES AI\TD PRTCE RE\TISION

MONETARY CI,AUSES

+5. It will be in the best interest. of the contracting
parties to specify beyond arry doubt-account being taken
of arty payment agreements betv,reen countries as vrell _as
of the monetary"regulations in force in the countries
concerned.-the currency or euruencies in which prices are.
stated, and that or those in whieh payments must be mad€ r
with a'distinction being made, where applicable, between
the various supplies and services covered. by the contraet,
depending on their origin. Such prices and payments may be
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ogranidena clo odred jenog maksimuma" Pro lzl.azL, dakle da

bi prije razmLSljanja o raskidu.ugovora, 5to treba uzeti
u razmatranje kao krajnju mjetrur stranke Cobro udinile da

razmotre druga predstva, kao na pri-njer da zatraZe da teh-
nidki strudnjakr r& tro6ak i rLziko investitorove ugovorne

strane , odredi kako raclov i mogu biti preurecl jeni r poprav-
ljeni, i,Ii prilagodjeni tako d,a se pribtiZe odekivanim
paranetrima.

(iv ) Zbog ozbiljnih posljedica koje mogu nastati od.

nepostizanja ugovoron utvrd"jenih pararnetara, stranke tre:
baju naroditorn paZnjom utvrditi i detaljno navesti tehni-
Eke uv jete na ko jima se osniva n jihova transakci ja. Ugo-

vorne strane investitorove trebaju, Lzmedju ostalog, biti
posebno svjesne svoje odgovornosti pri utvrdjivanju p&ra-
metara za koje garantiraju i treba da preuzmu sano takve
obv eze za ko je stv alrno v jeru ju da ie ih noii ispr:niti pod

uv jetima Lzv od jenja industri jskih ob jekata u inozemstvu.

IX L,{O]{ETAR}ilE ODREDBE I REIrIZIJA CI,IS}IA

MONETARNE ODREDBE

47, Bit Ce u najpoljem interesu ugovornih strahaka da ne-

dvo jbeno odrede - uzjmajuCi pri tome u obzir eventualne
platne sporazirpe iznedju po jedinih zemalja kao i monetar:
ne propise odred-jenih zemalja - valutu ili valute u koJi-
na su Lzrailene ci jene kao i onu u lco jo j se ina ju Lzv rSiti
plaCanja, s razlikovanjem kada tome ima miestar iznedju
razliditih isporr.rka i usluga obuhvaienih ugovoromr ovisnq

o njihovon pori jeklu. Ove ci;;iene i plaCanja mogu biti Lz'
radr:5ati ili temeljeni i na valuti rneke treie zemlje' U
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calculated in or based on the currency of a thirci country,
In viqnr of the possible uncertainty of the international
monetarSr situation, howev€r r the contracting parties
should. take particr:par care in d.rafting monetary clauses,

PP.ICE RE\TIS ION CIAUSES

+4. In a nrmber of eontracts for large industrial vlorks,
the contractjng parties stipulate fixed prices, However,
they may agree to jnclude in their contracts price revi-
sion clauses such as those contained in the annex to the
General conditions relating to plant and machjnery, for
supplies and' services relatirng. to industrial plants oi.
other fomuras for the building and civil engineeri_ng
worko

X o APPLTCABLE I,AlJiI

DETERI,{II{ATTON OF THE APPTICABLE L\1{

45, (i) rt will be in the best interest of the contracting
parties to deterrnine in advance the law which wil1 be ap:
plicable in the case of a dispute, This point should the-
refore be specified j-n the contract.

(ii) Thre contracting parties ssmetjmes stipulate that
tihe contract is governed. by the 1aw of the country of the
cljient "s contracting party. This solutior' whereby the
supplfur may easily be irr:formed" of the, provisions of the
applicable Iaw, iu, however, subject to derogations.from
the obligatory. provisions of the ,law of the place urhere
the ind'ustrial work is situated (provisions on working
eonditions, social security, work eafety, taxes, etc. ) "

( iinl The partie s , deemS.ng the centre of the operations
relating to the construction of industrial works to be in
the country where the prant is to be corittructed,, sometj-mes
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svjetlu moguie nesigurnosti u ne&junarodnoj monetarnoj
situaciji r r€d jutim, ugovorne strane tneba d.a budu tlo,- .

rodito pai-ljive u sastavljanju monetarnih ugovornih od-

redaba. d

ODREDBE O REIVIZI.]I CI.ItrhTA

4+. U nizu ugovora %a izgradnju velikilr industriiskih
ob jekata, ugov orne strane ugovaraju dvrste ci jene ' Mediu=

tin one se mogu sloZiti da ukljude u svoje ugovore odred-
be o reviziji cijena kao 5to su one sadrZane u Opdj.n uv-
jetima ko ji se od.nose na postrojenja i opremu t %a dobaVe

i usluge koje se od.nose n& industrijsko post::ojenje ili
druge formule za gradjevinske radove "

x v^gZndg PRAVo

ODREDJTVAN.IE VAZECNC PIAVA

45. (i) U interesu je ugovornih strana da unaprijed odrg-
de prav o ko je ie se primijeniti u sluda ju spora ' OV o pi-
tarrje 

.uboq 
toga treba riie3iti u ugovorlr.

(ii) Ugovorne strane ponekad ugovaraju da 6e ugovor
biti podvrgnut pravu zenlje Lz koje je investitorova ugo-
V orna strana. OVo rjeBenje, prema ko jo se isporuditeli
moZe veoma lagano irrfornirati o odredbama vaZeieg prava,

var.rpodrozno je , ned, jutim, iznimkama u sludaiev j-na obv ezne '

primjene prava mjesta u kojen se nalazi industriiski obje-
kat koji se gradi (kao npr, odredbe o radnim.uvjetinar.so-
cijalnon osiguranju, mjerama zaltite na radur Porezima,
itd:).

(iii) Strarrke, smatraiuii d,a st centar
nih na izgradniu industriiskog postro jenja

radnji usnjere-
nalazi u zenlji
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adoptthe1awofthep1acewherethep1antissituatedo
However, the drawback to this solution is that this 1aw
and the jurisprudence might not be well known to the
client's contracting party, This choice might arso make
it more difficuit to determine the relation$hlp between
the holder of ti:e main contract and his sub-contraetorsr

( iv ) An alternate solution is to specify in the cofr-
tract that the applicable law uiI1 be the 1aw. of a third
country' However, the law of a thi-rd country qay also rurl
counter to the provisions of the J-aw of the place where
the industrial works is situated, 

:

(v) Another alternate solution is to divi'de thg con:
tract so as to have, for the various supplies and s€rvi-
cesr aPPlicable laws comesponding to the locatj-on of the
various operations ( seIler's law for supplies r buyer's
I.aw for the srection or constnrction of buildings, etco )o
The disadvantage of this solution is that the application
of several laws night ereate contradictory situations.

(vi) lllleere such an arrangement is pemitted under the
applicable laws and international conventions, the partieg
may also authorLze. the arbitrators to act as am,ia$.e*s- prop;
pp$it,elrE ' Howev er, this solution d oes not always produce
the expected res_g}.ts beeause of uncertainty about the very
concept of qpi?.$9, p,oinpro,si$,ip4,

( v iir) Ih v iew of the difficultie s inv olv ed in the
choijce of the applicable Iaw, the parties night ultimately
prefer.to settle for the solution of Article VIf of the
E\ropgan Conv ention on fnternational Commercial Arbitratipn
of 1961, and leave the arbitrators to decide on the appli-
cable Iaw, it being understood that the arbitrators would
take into account the tems of the contrargt and the practi*
ees in the sector of trade in question. This solutj-on would
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u ko jo j se postro jen je izgrad ju je , ponelcad usva jaju pxo-
v o m jesta g'd je je sm jeSteno postro jenje. L,[ed jutim nezgod-.
na strana toga rje5enja je u tome d.a invesiitorova ugovor:
na- strana ne mpra biti dobro upoznata s tirn pravom i prav-
n om praksoror Ova j izbor moZe isto taho udiniti teZim
odredjivanje odnosa izmedju nosioca glavnoga ugovora i
njegovih podugovarada .

(iv ) Jedno od alternativnih rjesenja sastoji se u
me d.a se ugovorom odredi da 6,e se prim jen j iv ati prav o

treCe zeml jb, . ll{ed jutim pravo te trede zen} je moZe biti
protivno pravu zemlje u kojoj je snjeSten industrijski
objekat. : .

(v ) Jedno drugo alternativno rje6enje je da se ugovor
podjeli na taj nadin da se za razlidite isporuke i usluge
odredi vaZeie pravo ovisno o mjestu odvijanja razliditih
radnji (pr"avo prodbvaoca za isporuke, kupca za montaZu i
gradjevinske radove, ttd)r Nezgodna strana ovoga rjesenja
je u tome Sto primjena razliditih prava wote stvoriti
kontradiktorne situacije o

(vi) U slud;ajevima kad. je takvo rje$enj'e dopustivo po

va?eCen pravu i medjunarodnim konvencijana, stranke mogu

takodjer ovlastiti arbitre da djel.uju kao "amiables compo-

siteurs". Med jutin ov o r je5en je ne da je uv i jek odekivani
rezultat zbog nesigurnosti sarnog po jna o'amiable compositiorr" o

(v ii ) U sv jetlu pote5koda ko je se javl ja ju u vezi s

izborom VaZeieg prava, stranke mogu na lcraju pristati 'd.a

izaberu rje5enje sadrZano u dlanu VII Evropske konvencije
o med junarodno j trgovadko j arbitr aZt Lz, l-961. godine, i
da ostave arbitrima da ri je5e pitan je v a?eieg prava, pod-
razr,rnijevajuii d.a Ce arbitri uzeti u obzir odredbe ugovora
i trgovadlru praksu u odnosnoj trgola61coj grani. Ovo

to-
ko je
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notr however, enable the parties to know in advance the
law wh:ich wourd be applied in- the case of a dispute. It
may therefore be recornmended. to the parties, in deciding
in their contract onsthe law which should apply in the
case of disputes, to draw up contracts in a suffieiently
specif,ic and detailed manner so that, if a dispute should
ariser recourse to a national law would be necessatTr orrly
in exeeptional ca,s€ s r

IDE}ITITY OF THE I,AIYS APPLTCABLE II{
RSI,ATIONS BET\I/EEN THE HOLDER OF TI.IE
MAIN CONTRACT AND TIIE CLIEI\]II, IN TIIE ONE
CASE, AM HrS IfAIN SUB-CONTRACTORS ,rN T}iE OIHER

46. In the ease of comprehensive or turrrkey contracts, it
will be in the .interest of the holder of the main contragt
to ensure that, in his relations with the client, the ap;
plicabLe law is the sane as the 1aw applicable in his r€-
J"ations with sub-contractors or the other contracti.:rg
parties with whom he shares liability,

XI. SETTI,EMENT OF DISPUTES

NEED TO SUBilLIT DISPIITES ARISING TRO}il TI{E
CONSTRUCTION OF I,A,RGE INDUSTRIAL WORI(S TO

TIfi SAI\,[E ARBIIRATION PROCEDURES

+7. (i) Like virtually all international contracts, corr*
tracts for the construction of large industrial works g€-
nerally contain arbitration clauses for the settlement of
aqy d,ispute anong the parties. On this subject internati:
onal business practice offers to those concerned a suffi-
cient variety of arbitration. procedures for them to be

able to select the one best suited. to the particular cas-€r
(ii) The relationships established botween the diffe:

rent parties involved in the construction of large indus-
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r je3enje r oedjutimr r€ bi strankaina omoguiilo da unapri jed

znaju ko je bi se pravo pri-nitjenilo u sludaju spora'- Zbog

toga se moZe strankana preporuditi da prilikon clono$enja

odluke o vaZeigm pravu u sludaju spora sastave ugovor na

dovoljno odredjeni nadin tako da u sludaju spora prinjena
nekog nacionalnog prava bu&e potrebna saino u iznjmnim slu-
da jev ima.

PRI},{.]ENA ISTOG V^gZgiNC PRAVA U
ODI{OS IMA TZUMOru GI,AVNOG UGOVARA EA
I IIWESTITORA S JTEDNE STRANS, I
I{JTEGOVilI GI,AVNIFI PODUGOVARA CA S

DRUGE STRANE

46. Kod jedinstvenih ugov6ra ili kod ugovora 'tkljud u f,at:'

ke" u interesu je glavnog ugovarada osigurati da u njego-
v jm odnosima s investitorom v a?eie pravo bucle isto kao i
vaZeie prav o za n jggove oclnose s podugovaradima, ili s d.ru-

g iin ugov ornim stranama s ko jima on di jeli odgov ornost.

XI R.]ESAVAN.]E SPOROVA

i #ffilffikBn ffi:fi$Ylf; itiffifi il ;In
POSTUPCIMA

47. (i) Kao gotovo svi medjunaro-dni ugovori, ugovori za.

izgradnju velikih industrijskih postro jenja uglavnom sa-
drZe arbitraZne klauzule za rje3avanje svih sporova medju '

.strarrkana, U ovom podrud ju medjunarodna poslovna praksa
nudi zainteresiranima dovoljni izbor arbitraZnih postupa-
ka od ko jih oni mogu izabrati onaj koii im najbolje od.-

govara u svakom pojed-inom sluda ju.
(ii) Odnosi koji se uspostavljeju j-amedju razliditih

stranalca koje sud jeluju u izgrad,nii velikih industriiskih
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triar works are, howeverr of mar\y different kinds; and
this ereates special problems as ::egard,s arbitration in
contracts relating to such projects.

(iii) ffire diffipulties which may arise betrveen the
client and the holder of the main contract cluring the
perforrrance of such contracts ul&Y.r in many cases, be pB-
ralleled by identical difficulties in relations betr,i,een
the holder of the main contraet and his sub-contractors
or ass,ociate s . Consequently, in order to av oid c crr-fliets
betweelr different arbitral or iuOicial decisions, it would
seem desirable for all disputes arising in the performance
of contracts for large industrial works to be mad.e subject
when possible, to identical procedures before the same ar-
bitrators, whoever the parties to the disputes may be.
fhusr the parti-es rvould either have to agree in advance,
when signing the contract, on the choice of the arbitrators
to settle their disputes, or the appointnent of all the
arbitrators would have to be J-eft to the diseretion of ttre
a:rbitration bod.y re sponsible f or settling the partie s 'd is-
putes. However, even with such solutions, the contents of
the various bontracts which eonstitute such transactions
might give'rise to different arbitral deeisions before the
sane arbitrators, depending on whetlter the dispute was be-
tween the client and the holder of the main contract, or
between the holder of the main contract and one or several
other contracting parties participating in the project. ,

: (in I The situation is not different where, f or carrying
out such a project, the client concludes separate contracts
with a number of contracting parties eaeh of which is lia-
ble for one part of the total projectr or where the client.
concludes turnkey contracts with a joj,nt, venture. The solu-
tiion proposed in the preceding sub-paragraph might aLso be
applied to these cases, where possibleo .
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objekata razliditog su karaktera; ovo stvara posebne pro-
bleme u pogledu arbitra?e u ugovorima koji se odnose na

takve objekte.
( ij$) potoBkoCe do ko jih moile doii izmed ju inves.tito-

ra i glavnog ugovarada u tolm L.zvodjenja takvih ugovora

mogu s€ r u rnnogim sluda jev ima, odv i jati ist ov remeno s isto
talcvin pote$koiama u odnosima izmedju glavnog ugovarada i
njegovih podugovarada i partnerso DosLjedtro tome, da bi se

izbjeeli sukobi izned.ju razliditih arbitraZnih ili sudskih

odluka, dini se poleljnirn da svi sporovi do kojifr dolazi
u Lzvr$enju ugovora za izgradnju vel-ikih industrijskih Po:
stro jenja budu podvrgnuti, kad god je to mogude, iston Po-
stuplrr i prec istin arbitrima, bez obzira na to koje su

stranke u pojedinom sporu. Na tai nadin stranke se ixi ro:
naju gnaprijed sloziti kad potpisuju ugovor o"izboru arbi-
tara ko ji 6e r je5avati n jiJ:ov e buduie sporove r ili imeno:

vanje svih arbitara treba biti prepu5teno odluci arbitra-
ilnag ti jela odgov ornog za r je3avan je sporova. Med jutim i
kod ovakvih rjeBenja sadrZaji razliditih ugovora koji dine

sastav.ni dio ci je].e transakci je mogu d ati osnov u za razli-
dite arbitraZne odluke ma i pred,. istim arbitrimar ovisno a

t ome da Ii se radilo o ugovoru izmedju investitora i glav-

noga ugovarada, ili izmedju glavnoga ugovarada i jed'noga

iifi nekolilco ugovornih stranaka ko je sud jeluju u *zgradnji
objekta.

( iv ) S ituac i ja nije razlid ita nit i u onim sludaiev i-nna

kad. inve stit or zakl'judi odv o jene ugov cre s razliditim ugo-

vorn:in stranama od kojih je svaka odgovorna za dio cijelog
objekta, il-i kad investitor zakl.iudi ugovor "kliud u ".4"i'
sa zajednidkjro pothvatom ( joint venture). RieBenje pre&Lo-

Zeno u pret6odnom podparagiafu moEe se priniijeniti i na

ov e sluda jev e kad je to moguie "
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(v) Standardization of arbitration proeedures in con-
tracts for large industrial works, which would seem to be

nece ssitated by the inter-related gharacter of . the d.iff e:
rent operations ma$ine up the over-aII projectr may howe-

ver invol-ve certain procedural difficuJ-ties. It night,
f or instance, be diff icult to organize a si-ngle arbitral
procedure in the case of a contract which is international
in regard^ to relations between the client and a holder of
the main contract, a number of contracting parties or a

joirnt venture, but pr:rely domestic in regard. to relations
between the holder of the main contract and his sub-con-
tractors or betvreen the participants in the joi-nt venturer.
as the cases may beo This is wtry two different arbitral pro-
cedures are generallJ used: the first for the settlement
of disputes between the client and the holder of the main
eontract or between the client and the joint venture, and.

the secorr.d, for the settlement of disputes between the il.eltr,-

bers of the joint ventureo fn fact, however, the existence
of these two. procedures ceases to be a source of difficulty
when the sub-contractors or the members of the joint ventu-
re egree, ahd provide for this principle in their contracts
or in the' agreement establishing the joint ventur€ r that
arbitral decisions in disputes between the holder of the
main contract or the joi.:rt venture, on the one hand, and

the clientr otr the other, will also apply to the holder of
the main contract and his sub-contractors or to the memberp

of th* joint 'venture in their relations betrvee,n thenselves, .

prov idod, howev er, that Lt was possibl.e f or the sub=contrac-
tors or the members of the. joint venture to be associated
with the arbitral proeedure between the holder of the main

contract or the joint venture and the 'g.Iient.

(vi) There is a need to harmon)-ze arbitral procedures
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(v ) Ujednadenje arbitraZnih postupaka u ugovorima za

velike industrijske objekte, koje je dini se potrebno zbog

medjuovisnog tcaraktera razliditih operaciia od kojih se

sastoji izgradnja cijelog objekta, moZe Lzazvati odredjene

postupne poteskoie n MoZe npr" biti te5ko organizirati ie=

dan arbitraZni postupak u sludaju ugovora koji ima medju-

narodni karakter u odnosi-ma izmedju investitora i glavnog

ugovarada, odredjenog broja ugovornih stranaka ili jednoga

7a jednirdicog pothvata, ali ko ji ima ju iskliudiv o unutarnii
F domaCi karakter u pogledu odnosa izmeclju glavnog ugov?-

rada i n jegov ih podugovarada, ili Lzmediu suradniJca u ?,4-

jedni,ikom pothvatu, vei prema okolnostima sluda'ja. Ovo je

razlog zbog kojeg se desto prirnjenjuju dva razlidita arbi:
t raZna postupka: prvi za r je5avanje sporova izmed ju invos:'

titora i glavnog pgovarada i3*i izmedju inrrestitora i zaje-

dnidkog pothvata, i drugi zia rjeBavanje sporova izmedju

dlanova zajednidkog pothvata, u stvari postojanje ovih

dva ju postupaka pnesta je biti izv or poteSkoia kad se pod'-

ugovaradi ili dlanovi zajednidkog pothvata sloZe i kad

prihv?te princip u svojim ugovorima ili u sporazumu o o$-

niivpnju. zajeclnidkog pottrvata da 6e se arbitraZna odluka u

sporov ima Lzmed ju glavnog ugov arada ili za iednidkog pothv a-

ta s jedne strane i investitora s druge stnane takodier
prinirjeniti na glavnog ugovarada i niegove podugovarade

i1i na dlanove zajednidkog pothvata u nji-hovim medjusobni-n

odnosiqar pod uVietom da se omoguii podugovaradjma ili
dlanovi-na %ajednidkog pothvata da sudjeluju u arbitraZn9m

postuplrr 3;zmediu glavnoga ugovarada ili zaieCnidkog pot-

hvata i investitora",

(vi) Postoii Potreba da se usklade arbitraZni PostuPcS,-
I
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in ord.er to avoicl any conflict of clecisions not only in
the case of disputes between the parties with regard to
legal issues, but also with regard to issues relating to
the techni-cal qualitg and capacity of a large industrial
works for which separate, comprehensive or turnkey con-
tracts have been concluded,

TECHNICAT APPRAISAT

48. (i) In this connexion, it may be noted that, in recent
experience of international commercial arbitration, many
disputes between parties to eontracts for derivery of
eguipnent or j-ndustrial plants arise from disagreements
concerning the quality of the supplies, their conformity
with the contract cpecifications, the capaeity of the
plant or its perf o:sa&rrc€ r In arbitral procedure in most
international contraet cases, the technical questions at
issue in these disputes eome before the arbitrators long
after the technical difficulties aris€ r Even ifr es usua1l;r
happens, the arbitrators appoint technical experts, these
ar€. eal1ed upon to give their opinion at a stage when orl-
the-spot verifieation, which night have been necessaxy,
has become .mord difficult a

(ii) In the ease of industrial buildirrgs, it night be
suggested to the parties that they shouJ.cl agree in advance
on the appointment of techni-cal experts to whom would be
submitted, without de1ay, disagreements arising during the
construetion vrOrk, at the time of the acceptance of indus:
trial plants or during the period of the guarantee of fun-
ctioning. ff the parties themselves eannot. reach agreement
on the choiice of the e:iBertd, they may request that the
experts should. be appointed by a specialized institution
seLected by agreement between the partie!. If a solution
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zbog i,zbjegavanja sukoba odluka i to ne sano u sludajevi-
ma sporova izmedju stranaka u pogledu pravnjJr pitanja, veC

i u pogledu tehni-dkih pitanja koja se odnose na kvalitet
i kapacitet velikih industrijskih postrojenja koja se gr&-
de temeljem zakljudenjh odvojeniJ:, jeclinstvenih ugovora
ili ugov ora 'f kl iud q ruke'r .

TEHNIEKO V.IESTACUTI.TE

48. (i ) S tim u vezi moZe se istaii da novi ja islarstva u
med junaroclno j trgovadko j arbitraZno j praksi pokazu ju da

mnogi sporovi Lzmedju stranaka ko ji proLzlaze Lz ugovora
o isporuci opreme ili indusl"ijskih postrojenja nastaju
zbog nesporazuma u pogledu kvaliteta isporulca, njihova pri-
Lagod jivan ja uv jetima ugovoran kapaciteta postro jen ja ili.
njegova udina. U arbitraZnom postupku u veiini medjunarod.-

nih ugovornih sludajeva sporna tehnidka pitanja ne dolaze.
'pred arbitre dugo nakon 5to se po jav e saure tehnidke poteS-
ko6e, Pa i u najde,Sii-m sludajevima kad arbitri imenuju te:
hniiiEke strudnjake i ovi budu pozvani da dadu svoje ni5lje'.
nje u faz,- kad utvrd jivanje . dinjenica na mjestu dogad jajar
koje je moglo biti potrebno, bude znatno oteZano

(if.) U slu.dajevima industri jskih zgrada moglo bi se 8&-

v jetovati strankana da treba d.a se spprazuni ju unapriied o

imenovanju tehnidkog strudnjaka kojem bi se bez odlaganja
podnijeli na razmatranje nesporazumi do kojih moZe doii
tokom Lzvoqienja gradjevinskih radova, u dasu primopredaje
industri jsicog postro jenja, ili za vri jeme garanciie' d jelo7
vanja, Ako se stranJre sane ne mogu sloZiti o izboru strud-
njaka, one mogu zatra?iti d"a strudnjak bude imenovan od.

koje speci jalizirane ustanove izabrane sporazumom stranaka'
s
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of this kind was acceptable to the parties in specific .

easesr it would undoubtedly be useful for the sane solu-
tion to be ad.opted in all contracts for the construction.
of a large industrial* works. In this way it would be pos-
sible to avoid, on a basic issue, a,possible conflict of
arbit:ral decisions concerning the constructj.on. of such a
works.

(iii) To avoici any uncertainty as to the actual inpli-
cation of the opinions given by the expert or experts re-
quested. to make technical observations during, or at the
end of, operationsr it wou1d.. be useful for the parties to
speoify thi"s funplication in their contract, clearly stating
whether these opinions should be considered. as final or
whether they should merely constitute evidence with a c€T-
tairl- weight in subsequent. arbitral proeedures. In the ab-
sence of such a stipulation, it should be assr:ned that the
opinion of the expert will not be binding on the arbitrator.

(iv ) With regard to building and civil engineering work,
eertajfi. international contracts provide that the consulting
engineer responsible for the supervision of the v,rork nay
also, without pre judice to subsequent .arbitration which may
be requested by either of the parties, make observations.
or take decisions concerning issues giving rise to dispu-
tes between the parties,

6O

Ako je talcv o r je5en je bilo prihvatl jiv o strarrkana u odne-
djeni"m sJ.uda jevina, bilo bi nesumnjiv o lcorisno da se isto
rje5enje usvo ji u svim ugovorima za izgradnju velikih iB-
dustrijskih posfrojenja. Na taj bi nadin bilo moguie Lz:
bjedL, u jednom od osnovnih podrud ja, noguii sukob j-zme-

d iu arbitraZnih odluka u vezL s i-zv odienjem ovakviJr. rad.on?.

( iii) na bi se i.zbjegla neizv jesnost u v ezi- s i-mplika-
cijana miSljenja danih od strudnjaka od kojih se zatratilo
da Lzvr5e tehnidki uvid za vri jeme iJ.i na kraju radova,
bilo bi korisno.da stranke pobliZe odrede te implikaci"je
u sv ome ugov oru, jasno odredju juC i da li ie se ta .ni$l je-
nja smatrati lconadnim ili 6" sano predstavljati dokaz s

odred.jenom t,ehinom u buduiim arbitraZnim postupeima. U

odsustvu takvd odredbe tneba pretpostaviti cla mi5ljenje
strudnjaka neie biti obvezno za arbitra.

(iv ) U pogledu grad.jevinskih radova odred jeni med ju:-
narodni ugovori predvid jaju d.a sav jetodavni inZenjer od,-

govoran za nadzor nad nadovima moZe takodjer, bez utjecaja
na pnedstojeiu arbitraZu koju moZe zatrabiti bi1o. koja od,

ugov ornifr stranaka, stavl jati opaske iti donositi odluke .

koje ue odnose na pitanja koja predstavljaju uzrok eporo-
va izmedju stranaka.
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