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1..ilor the purposes of d-iscussing this subject with a
view to providing some result which would- be of use to
the Legal Committee of Ii\rCO the,,i,i)ilInd. Conference of the
Cqi'1.I" had to ma}<e certain fund.amental assumptions.,Ihe
Conference d.id- not cliscuss the d.esirability or usefulness
of a Convention on iLaza.rd.ous and- I,loxious Substance s but
assumed. that there will be a Conventi-on as a re sult of the
v.rork of IIvtCU. rlhe Comments and. recommend.ations mad-e by the
Conference in this paper should not therefore be taken as
unanin:ous agreement tirat a Convention is either d-e sirable
or practicable o

2,'-Lrhe Conference has also cond.ucted- its vrork on the as-
sumption that the Convention will broad.ly follow the text
found- in fhULr document LirG .XLIV/2, 10 September 19BO

/Alterna i;j-ve 2/ . The Conf erence d.id. not consid.er that it
should" d.evote tj-me to matters of d-rafting elccept insofar
as the d.ef init j-on of " Shipper" j-nvolved- an important mat-
ter of principle" Instead., the Conference concentrated- on
d.iscussing what it saw as the crucial issues on which the--
re is stilI no agreernent at IIIICO and. on wl:ich the commen"bs

of the Conf erence could malce a usef u] contribution,
Th.e Conference did. not consid-er that it should d.iscuss the
choice of substances td be subject to the Convention or
whether it should. be limited to buli< cargoes or d.eal with
packaged cargoes as well, as technical experts at IIiCO had.

already devoted. much time and- thought to prod-ucing tl:.e

)a

)irffi II KO}JITEI?]iNC IJA ryIi]I:JU};ARODI{OG trOIVTOIiSKOG ODBOjrli

/T,:,ontreE l , ?-t+- ?-9 . svib a.r-L j 1gBL/

1" u svrh.u re s oravl ja''::. ja o ovom preil_metu, a u cil ju pos-.
tj-zai:ja nekog; ishocle ko ji bi bio od_ koris bi za prarmi
od-bor llti0u-'a, )iiIIII konf erenci ja CIuiI-a je morala po6i od-
nelclh osnov::Lih pretpostar.ki, Konf erenci ja ni je d.isLr;utira-
la o poilelinosti ili }corisr'i.osti Ir onvencije o opasnim i
Stetnim materiialina, ve6 je prei-postavila d-a 6e taliva
I(onvencija biti rezultat- raCa II"iCC-a" Frimjeclbe i prepo--
rule e l(onf erenciie u ovom tekstu ne bi stoga treba le biti
shva 6ene }e ao j eclnod.u5tro slaganj e o po1el jnos-bi ili 1coris--
nosti li,onvenci je 

"

2. Iionferenciia se u svojem rad-u rukovod.ila pretpostavl<om
d-a 6e;-.onvenciia u glavnim crtama slijeciiti tekst 11ojeg
nalazirno u rlicc" .vom d-oliumentu r,bc xLlv /2, 10 september
19AO / i';Lter'nativa 2/ . Lonf erenci j a ni j e sma tra la da treba
posvetiti vremena pitanjinia kao 5to je izrada teksta, osini
u sludaju d-efinicije pojma "krcatelj,', lcoje je vayzno na--
6el-no pitenje. llmiesto'toga Ilonferencija se usredotodila
ne one stvari }coje je d.rzala icljudnim, a o koji-ma jo6 nije
postignut sporazum pri rirrco-u i u pogled"u kojih bi primje-,
d-be l(onf erenciie mogle prer-], stavl jati koristan d.oprinos.
iionferencija n*ije srnatrala da bi trebala raspravljati o 

:

tzlsoru rnateri ja la koi i bi bili preCmet l(orrvenci j e i c1a li
bi ona trebala hiti ogranidena na rasute terete ili bi se
povrh toga ukliudi3.iapairj-rani- teret-i, bud-uc,i d.a su tehnj--.
d].i elcsperti pri II",CC-'u ve 6 po svetili mnogo vrernena i
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present limited- list on the premise that only bulk and.
not pack-aged- cargoes vlere to be incrud.ed. " As to the
ch'oice of ri-sks to be covered. , it was a ssumed. that the
Convention will apply both. to pollution and to fire and
explosion rislcs from those substances,

1. 'Ihe f irst matter of principle consid.ered- by the Conf e-
rence wa s the id.entity of the person or persons to be
liable und-er the Convention. ltl-though it appeared. to have
been generally accepted. that the shipowner should- bear at
least part of the liability und.er the Convention, it was
thought that it was irnportant to review this premise and
to examine its ratlonale " It vlas f elt tirat although there
might be sorne justification for the shipowner beari-ng
liability, such. as the fact that he has custody of the
cargo and t-hat he hold.s himself out as a camier for re-
ward- of the ca.rgoe s in que sti-on , thi s was not the only
rea son f or the shipowner being Ij-able particularly in the
case of a strict liability regime " Ihe purpose of the Con-
ventj-on is to provid.e compensation for victims of accid-ents
involving ltazardous or noxious cargoe s anC the shipowner 1s
in practice the party who ca:L most easily and. effectively
be f ound- to provid-e compensation, even if only f or the pri-
mary tranche of liability. There are existing and. efficient
mechanisms for obtaining and- enforcing payment of compensa--
ti"on by shipowners, wh.iclr. can be used- to cover lit,rs liabiri-
ties"

4 ' Ilhe Conf erence d.id. not d.iscuss r,vhether the . liability shoul6
be based- on faul-t or should- be strict; the assumption was
mad-e that the Convention i,uould. apply strict llability i-n the

1t

razmj.Hlie'n ja u izra d-i sada 5n je ogranidene li-ste pod pret.,-
postavkom d.a treba ukl juditi samo rasute terete, a ne i
palcirane . t'to se tlak tide izbora r'r.zika lco j i trcba ju biti
pokriveni, dj:zalo se d.a 6e se l{onvencija primijeniti ne
rizike kairo zagadjenja, tako i za sludaj vatre i eksplo-.
zije takvih materj_ja1a 

"

1" Prvo nadelno pitan j e ko jim se bavi]a l(onf erenci ja bio
i e irlentitet osobe ili o sober ko j e su ocgovorne prema iioir-
venci ji ' rako je ir€lI"d.alo d.a je op6enito prihva6eno kalio
bi brodovla snik trebao snositi u na jmanju rule u dio od.g,o-
vornosti prema Iionvenci jl, mislilo se ca je ipalc vai-no
ra'zmotriti ovu pretposta.vku i ispitati njezinu opravd-anost.
Smatralo se d-a moZd-a postoji nelio opravd.anje za. od-govor-
nost brodovla.snilca, kao npr" dinjeni-ca d.a. on duva teret i
d'a na stupa kao vozar tahvih tereta trz napletu, no to ni j e
b j-o j edini Tazlou da brod-ovlasirik bud.e od.govoran: osobito
L1 sluia ju reilirna ob jeL;tivne od-govornosti " Svrha ove iion.
venci j e j e d-a pred vidi na.knadu za :-:rtve ne sre 6a u ve zi- s
opasnim i dtetn:'-m teretiina, a. u 'praksi je brocJ-ov1asnil<
ona strana lioju je najlelise i najcljelotvornije na6i za
pruZan j e nalcnade , rnalra.r samo i 2,, primarn-i cl-io od-govorno-
s'ui ' Posto j e dielo-bvoriri uiehairizi,ii zc, clobi-vanje i prinud--
nu naplatu nalcnad.e od- strane brod-ovlasi:.ilia, koja. se mo;e
Liori- stiti ze pokri 6e O,:-,I'i orJ-ii.,ovorno sti .

i-oglsrsegl-LL-isi.bos lprq i
yq.In_ jlf3e1q].pnve 

,

4-" I(onfercncija nije respr;ivljala o .i.ome d.a li
nost treba teieel jiti na iirirrn ji ili -bre ber bl i;i
pretpostavilo se cla bi, i,onvencija primjer:jiv;rla

s ,3 0 ,,1-3.ovo r-=.

ob j e-ii ivna. I
ob j eL,-t ivnr"r

ce l- refore of th l- on e shi
}llarv liabilit
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form contai-ned- in /i,lternati-ve 1I or in some other mod.i-
f ied. f orm "

5 . The conf erence d.id- however cliscuss th6r que stion of
limitation of the shj-powner ) s ria bility. rt wa s agreed
tlrat limitation sl:ould- be , allovred.. there vrere strong ind-i-
cations that cover would. be available through sl:ipowners,
P & f Clubs provid-ed- that limitation at a reasonable level
was a1lov'red-. Liability without the benef it of limitat j-on
would prevent insurance cover from being available " Itwill assist in ensurin55 tire conti-irued- availabilit-y of rea--
sonable coverage if all liabilities li-ability und-er the
I{}lS Conveir-bion as well as oth.er contractual, tortious and.
strict liabilities were to be covered within the sarne
f und " /r pro lif eration of separate f und-s would. be d.etri-
mental tothe availability of ad.equate insurance cover j-n
the long term. Furthermore, it had- been agreed- at the d-i-
plomati-c conference lead.ing to the Conventj-on of Limitatlon
of Liability for Maritime Claims in \gZA that liabilities
arising from the carriage of hazard-ous cargoes should. come
within that Convention. Exclu.sion of lili$ Conventi_on liabi_
lities from the L976 Limitation Convention vrould be j-n
di-rect conflict with the terms of the latter Conven-i;ion.
I''or t.lrese reasons and also because any result provid-ing
for higher liinitation of liability than that found. in the
L976 Convention would lr.indier the entry into force of the
L976 Convention,

ksl-{
be s-s.i!.Ie9...$.-e-jhu-.bas-Ii?bi1ity uadqr -i_aJl
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od.govornost L1 o?rlilcu sad-rEanom u iilternativj- II , ili u
nekorn d"rugom mocif ici-ranom obliliu.
5 " Ifa lionf erenciii se ipalc raspravlialo pitanje ogrsni-.
VcenJa odgcvornosti brod.ovlasnika. l']ostignut je spora zwft
d.a. osranidenje trcba ,C.opr_rstiti " Fosto je ztlada jni nago-
vjei;ta ji d-a bi se motilo d_o,qiti poliriOe F & I klubova
brod-ovlasnilre pod uv j etom d.a se d-o zvoli ta.kvo ograni-de-
nje d-o razumne granice " od-govornost bez pred.nosti koje
pruza ogra.nidenje d.overa. bi d-o toga da se ne bi moglo
d-obi i;i pokri6e osigura:r ja.. ,ro bi pripomogro da se osigu-
ra liontinuirana d.ostupnost razumnih. pokri-6a, dalc i ond.a
kad-a bi se sve ostale od-govornosti od.govornost prema
obl\'] iionvenci- j i , kao i d.ruge ugovorne , izvanugovorne i
ob i eict ivne od-govorno sti pohriva 1e tz i sto g f ond-a. I,'o j a-
va mnoHtva oclvojenil: fond.ova 1o5e bi d-jelova1a na dostup-
nost od-govaraju6eg pokri6a osigurtrnja ako se gled.a d.ugo--
rodno " Iiiad-a1je, na rliplomatsko j konferenciji }coja je d.o*-
vela d-o zalcliudenja Yionvencije o ogranidenju od.govornosti
za pomorslce trazbine \976, c1o,6ro se d.o sporazuma d.a. se
od-govornost ko ja proi zJaz:- Lz pri jevoza oBasnih tereta
treba i-ikljuditi u tu l(onvenciju. Isliljudepje odgovornosti
preixa CL'l'{ Iionvenci ji LZ l(.onvenci je o ogranidenju tz tg?6.
bilo bi u neposrerC.noj suprotnosti s od-reclbama ove potonje
Iionvencije. Zbog ovih, Tazloga., e. i zbo6 toga Eto bi svaLri
ishod- ko j i bi tra L:o ve6e ogranidenje od.govornosti nego
ono Hto ge na Ia zimo u iionvenci ji tz 1976. pri jedio stupa--
n j e na slla g:Lt Konve nc i j e LZ t9Z6 s

.Wi.C$S.g_fe*qSLq 4i d ep j.e qvo

w .-QP
pq pl, srnio postoiati 

-.p-os-ep-an- f ond. za OI)li od.govor:nost,
6 , Iia o rezulta t ovog zakl judka i pod- pre tpos ta.vkom d.a trc.-
ba. na6i d.aljnju naknad.u za kr"bve nesre6a u vez1 OirI'{,

6, As a result of fl:is conclusion,
that further e,ompensation need.s to

ancl on the as sumption
be found- for victlms of

+n ?acp-r.q?nqp -w;tlllls_lg]E_ l-is;.J-g, -t_Iq-tthere Fhqul4 nqt be e-rs-elcarate fund- for i{I\,,iS 1iabilities"
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accid-ents involving lil+lj, th.e 0onf (:lr.)n.le co:r.sid.ered. from
vul:ere such e:;tra compensetiu:i sl:ourd- come. \;hilst it was
suggested. tlrat provid.in,T conpenseri;:-on on the scale ruhich
might be necessary in tne e\renc of a::ea1ly catastrophic
event involving ill\jij occurr:ing mj-g-"1-r.-l; b,, r_rltimately a go--.

vernmental taslc r i-b was D $suirie 11 i;.;r.a u .l:iere was to be a
tranche of private liability al:,c-,'e t:l:,,, , bc-rl:ne by the
shipowner, vrhich should. be placed- cn those interested. in
the cargor presenily d.esignatecl in the rl'/lcu d.rerft as the
ttshipper" 

.

Ihe clef inition of the shipper wa s consid.ered. to be
one of the most complicated- and- clifficult a.spects of the
Convention and it was acknowled.ged- th-at d-e spite its appa-
rent circularity th"e d.efinition cont-ained. j-n Article I
/4/ of the IirrLlU text is as effective a clefinit1on as j-s
possible " Al-bhough i-b is essential 'uo be able to id-entify
accurately tl:e person upon r;hom enormous new liabilities
are placed, the choice of shipper ta-bh"er tha.n consignee,
person entii-l-ed- to the bill ef laiing, or. ot;hrer person
intere sted- i-n the cargo is less , lr,.-,'r,:r nt 'chan the neces-
siti of imposing an insuran".ro ob.j: .:-...'t ulon a party
involved- in the maritime car::ie g,, , ^ :,i.C. ,;ion -bo the
sh.ipovrner " Nonethe le s s i-t v,llr i uugg; ' c J;lr at there might
be problems of id-entif ying 'i;i: , al.::-. . rc a::d of proving an
insurable intere st , alth.oug;h "u,-,e -, ' cr.. i, ri be overcorne pro-
vi-d-ed. -bh.at the insurance wou.I.c-. .;(rr/ eli :.in) person lrlh.o woulcl
be d-eemed. to be the sl: j.ppef of zrrr-r c u;l.siplnment in cJuestion 

"

'rlirerefore it is clear tLrat the FVailability of insurance
f or the shipper's liability is at least as in:portant as the
f act of I iability of th e shi oper " I-b rra s rnd-icated- that
although there migh-b be a problem of spread of risk if the
scope of the Convention j-s limited, insurance capacity j-s

: ';5

I(onf erenci i a j e razmatra.la llvore takvih d.odatnih nakna-
cla" Dok se predlagalo d-a bi pruzanje naknad_e u opsegu ko-
i i bi rnogao po stati potreban u sluda ju prave 1cata strof et-

Lzazvane s cu}l morao biti zad-atai< dri,ave , i_ sto se tako
pretpos-bavilo d-a bi trebao postojati jedan rlio privatne
od-govornosti, poreC one ho ju snosi brodovlasnik, a trebao
bi pasti na one koji su zai-nteresireni za teret u ovom
6asu ozrtadeni su u na crtu Tr\i0o-a kao ,,krcatel ji,r .

Def iniciia krcatel j a smatrala se jedni-m od. naj s1o-
Zeni jiir i na ite Zir: vidova Ko::venci je i svi su prihvatili
d-a je unato6 niezinoj oditoj opcenitosti d-efinj-cija sadr-
Eana u dlanu 1 /+/ il'4co teksta na. jbor ja mogu6a. f ar<o je
od- bitne T alnosti Ca se bud.e u mogir6nosti oclredLiti osobu
na lio ju se stavrSr/Ho,r", oEromne od.govornosti, pitanje Lz-
bora l<reatelja umiesto primatelja od-nosno osobe na koju
je ispostavl jena teretnica, iLi d-rugu osobu zainteresj-ra--

za osi-gurania za jeCnu od stranaka ukljudenilr. u pomorsk1
pri jevoz , 17l- brod.ovlasniira.. Usprkos tonne bilo je redeno
da bi moglo biti teEleo6a oko od.reri-jivanja osiguranika i
d-okazLvania osi8urljivog interesa, iatr<o bi se te te5ico6e
mog;lo prebrod.iti pod uvietorn d"a bi osiguranje pol;ri1o bilo
trcoju osobu koju bi se smatralo krcateljem po$iljke u pita--
niu" Zbog toga je jasno d.a je mogu6nost osigura.nja lrrcate--
ljeve od.govornosti barem isto tako vaZna kao i dinjenica
oclgovornosti samoga krcatelja. Ilkazano je d-a j-apo bi se
mogla poiarri bi te5ko6a zbgg pro5irenja r:.zika ako bi opseg
I(onvencije bio ograniden r Fostoji mogu6nost osiguranju- t^,r*
catelja poci uvietom d.a, je osiguranje ogranider:o na. rezumnu
sumu i pod uvietom d-a prvi dio od.govornosti snosi brod.o--
vlasnile . .liko bi osi-guranje krcat-el jeve od.govornosti pad.alo,
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available for the shipper proyid-ed. that it is limited to
a reasonab'le su.m and. provided- that the first tranche of
liability is bo::ne by the shipowner. Since shipper liabj--
lity insurance wou1d be placed. at least ,initially in, a ,, 

.

d.if f erent sector of the market f rom sh ipor,,rners ' liability
insurance-, greater overall capacity might be available
tha.n if the complete ]iability i/^,Iere to be placed" on tire
shipol,rner , f t vras sugge sted- that a lth.ough many sub stantial
shippers of iil'i$ cargoes would. have access to the liability
insurance marlcet and- vrould- be able to overcome any problem
of certification, it might also be possible for a shipoivner
to provid.e a f,'acj-lity for shippers by taki-ng out an annual
j-nsurance cover f or shippers' liability urith the ship t s

master acting a.s agent for issuing a certificatd to the
shipper.

The Ce,Iderence Ls_ thefef qfe qf, tLe_ epinion that sh 'pper

tt
OL s_ugh._ j;U:Uritpce cEn _b_e aQJqi-nietened" ip_ptact-Lc.li_.

7, 'Ihe Conf erence considerecl brief ly the control of sirip-
pers' insurance an<i- in particular iirticle 7-2 of tir.e Con-
vention. \illilst it blas not possible to discuss this
questj-on at lengirt, it u/as thought that objections could-
be raised. to /irticle LZ and- tlre"d-raconian effect -bh-is

irrticle could- have on the sh.ipoi^'rner's liability.

shippgr ls inqgrenSe pltqU}{--ps- ? sqy-eJqglelte-l -!e-s]q "

B. The Conf erence que s'b ionec1 rvl:ether th.e Convention' should-

apply only to rnaritime caruiapre of :iifs cargoes since acci-
d.ents are as 1ike13r to occur on lanc1 as dur:in-g maritim.e car-

reriage but it hra s a ccepted. that d"if f +frt consid-erations apply

to inlanc1 carriage . t',s Ii i0u ls pure ly a maritime orga.nisation ,

it can not concern itself with other non-maritime' sectors of
the carriage of these cargoes"
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malcar samo u podetku r r1o d.rugo poc,rud j e tri,i6ta od. os j-6u-.
ranja brod'ovlasnikove od.govornosti, bila bi d-ostupna ve6a,
ukupna sred-stva negoli }cada bi ditave, od.govornost pala na
teret brod-ovla snika ' Pred.lo Zeno j e d.a iako b i mno gi stva.r--
ni krcatelji oi:I"i tereta imali pristupa na tri,i5te osigura--
nia od-govornosti i bili u sta.nju riieliti bilo koju tedko--
6u posvjedddenja, isto bi tako moglo biti mogu6e d,a brod-o-
vlasnrk pruzi oralrEicu krcatel ji-ma na ta j nadin, Eto bi
uzeo god-iEnje poleri6e osiguranja za od.govor4ost krcatelja,pri 6emu bi zapovjeclnilc brod.a kao agent izdao svjeclodZbu
I:rcatelju.

i!.g44e{el'rcii4 ie pbqs*gvel*a oyos.a mi5li,enia._ da ie. osisura_
4jp kr,g?le1ieve qdsgvo_lq_qstj- mofiu6e 1d* se, pgqvi.g4-o-d*eJiiq
p_t ktidno posti6i.

7' Iionferenciia se na ]lratko osvrnula na na.d.zor osiguranja
krcatel ja , a" osobito na dla.n rz, iionvenci je , ITi j e biro mo*
gu6e na5inoko raspravliat-i o ovom pitanju, ali se drialo
da se moile prigovoritj- dranu L2. i d.rakonsi;om udinku kojibi ova j dlan r:logao imati na brod.ovlasniicovu od-govornost.

i krca-

B' I(onferenci-ja je ispitivala da }i bi se lrionvencija treba-
la od-nositi saino na pomorsl:i pri j evoz oi-,tt tereta, jer pos*
to j i i sto talrva vi ero i atno st d-a crocl j e d.o ne sr ela. r:a kopnu
kao i za vrijerye pri jevoza rnorem, ari je prihva6eno d.a sepri hopnenom pri j evozu mora. ju uzeti u obzir d.rugadi je
o1':olnosti. PoIto j e IIrrCo isicl judivo pomorska orga.r:i- zaci ja. ,ne mole se baviti d-rugim r nepomorslii-m pocLrud jima prijevoza
ovakvih tereta.

Prevela: I(.V.

,Smatralo se d_a bi nadz_or kalq.g_Llod._ov1asnillovo ri tako
teljevo o s j- F{ura n a _t:lqlao b:!_, ^aad-ata1c etri,ave o


