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THE XXXTIInd CONFLRLBC} OF WHE COMITE MARILIME INPERBATICNAL

/Hontreal, lMay 24-29, 1981/

Hazardous and Noxious Substances

1. Tor the purposes of discussing this subject with a
view to providing some result which would be of use to

the Legal Committee of IMCU the #i¥XIInd Conference of the
C«M.I. had to meke certain fundamental assumptions. The.
Conference did not discuss the desirability or usefulness
of a Convention on Hazardous and Noxious Substances but
assumed that there will be a Convention as a result of the
work of IMCU. The Comments and recommendations made by the
Conference in this paper should not therefore be taken as
unanimous agreement that a Convention is either desirable
or practicable.

2. 'The Conference has also conducted its work on the as-
sumption that the Convention will broadly follow the text
found in IMCC document LisG XLIV/2, 10 September 1980
/Alternasive 2/. The Conference did not consider that it
should aevote time to matters of drafting except insofar
as the definition of "Shipper" involved an important mat-
ter of principle. Instead, the Conference concentrated on
discussing what it saw as the crucial issues on which the-
re is still no agreement at IMCO and on which the comments
of the Conference could make a useful contribution.

The Conference did not consider that it should discuss the
choice of substances to be subject to the Convention or
whether it should be limited to bulk cargoes or deal with
packaged cargoes as well, as technical éxperts at IMCC had
already devoted much time and thought to producing the
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ZXXIT KOMFERENCIJA MEBJUNARODEOG POMORSKOG ODBCRA

/lMontreal, 24.29, svibanj 1981/

Opasni i stetni materijali

1. U svrbu rasnravljenja o ovom predmetu, & u cilju pos--
tizanja nekog ishoda koji bi bio od koristi za Pravni
odbor IMCC-a, XiXII konferencija ClI-a je morals poéi od
nekih osnovnih pretpostevki. Konferencije nije diskutira-
l2 o poZeljnosti ili korisnosti Fonvencije o opasnim i
stetnim materijslina, veé Jje pretpostavila da ée takva
Konvencija biti rezultet reda INCO-o. Primjedbe i prepo-
ruke Konferencije u ovom tekstu ne b1 stoga trebale biti

shvaéene kao jednodu&no slaganje o pOZ@lJnOSbl 11i koris-
nosti Konvencije.

2. Konferencija se u svojem radu rukovodila pretpostavkom
da Ce Lonvencija u glavnim crtama slijediti tekst kojeg
nalazimo u INMCO--vom dokumentu LEG XLIV/2, 10 September
1980 /ilternstiva 2/, Lonferencija nije smatrala da treba
posvetiti vremena pitanjima kao Sto Jje izrada teksta, osim
u sludaju definicije pojma "krcatelj", koje je vazno na-
Celno pitanje. Umjesto toga Konferencija se usredotodila
ne one stvari koje je dr¥sla k1juénim, a o kojima jod nije
postignut sporazum pri INCO-u i u pogledu kojih bi primje--
dbe Konferencije mogle predstavljati koristen doprlnos.

*uonferen01aa nlge smatrala da bi trebala raspr vlgatl 0

izboru materijala koji bi bili predmet’ Kopven013e i ds 11
bi ona trebals biti ogranicena na rasute terete ili bi se
povrh toga ukljuéililpakirani tereti, budufi da su tehni-
¢ki eksperti pri IMCO-u veé posvetili mnogo vremena i
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present limited list on the premise that only bulk and
not packaged cargoes were to be included. 4Ls to the
choice of risks to be covered, it was assumed that the
Convention will apply both to pollution and to fire and
explosion risks from those substances.

5. The first matter of principle considered by the Confe-
rence was the identity of the person or persons to be
liable under the Convention. Although it appeared to have
been generally accepted that the shipowner should bear at
least part of the liability under the Convention, it was
thought that it was important to review this premise and

to examine its rationale. It was felt that although there
might be some justification for the shipowner bearing
liability, such as the fact that he has custody of the
cargo and that he holds himself out as a carrier for re-
ward of the cargoes in question, this was not the only
reason for the shipowner being liable particularly in the
case of a strict liability regime. The purpose of the Con-
vention is to provide compensation for victims of accidents
involving hazardous or noxious cargoes and the shipowner is
in practice the party who can most easily and effectively
be found to provide compensation,beven if only for the pri-
mary tranche of liability. There are existing and efficient
mechanisms for obtsining andyenforoing payment of compensa-
tion by shipowners, which can be used to cover LLS liabili-—
ties.

The Conference is therefore of the opinion that the shipowner
should bear the primary ligbility under the Convention.

4. The Conference did not discuss whether the liebility should
be based on fault or should be strict; the assumption was
made that the Convention would apply strict liability in the
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razmisljenja u izradi sadasnje ogranidene liste pod pret--
postavkom da treba ukljuéiti samo rasute terete, a2 ne i
pakirane. £to se nak tide izbora Tiziks koji trebaju biti
pokriveni, drZalo se da ée se Konvencija primijeniti ne
rizike kako.zagadjenja, tako i za slucaj vatre i cksplo-
zije takvih materijala,

5. Prvo nacelno pitanje kojim se bavila Konferencija bio
Je identitet osobe ili osoba koje su odgovorne prema Kon-
venciji, Iako je izgledalo da je optenito prihvaéeno kako
bi brodovlasnik trebso snositi u najmanju ruku dio odgo-
vornosti prema Konvenciji, mislilo se da je ipak wvaZno
razmotriti ovu pretpostavkuy i ispitati njezinu opravdanost.
Smatrelo se da mozde postoji neko opravdanje za odgovor-
nost brodovlasnika, kso npr. ¢injenica de on &uva teret i
da nastupa kao vozar takvih tereta uz napletu, no to nije
bio jedini razlog ds brodovlasnik bude odgovoran, osobito
u slucaju reZima objektivne odgovornosti. Svrha ove Kon-
vencije je da predvidi naknadu za Frtve nesredéa u vezi s
opasnim i Stetnim teretima, a u praksi je brodovlasnik
ona strana koju je najlekge i najdjelotvornije nadéi za
pruzanje naknade, makar samo i 2. primerni dio odgovorno--
sti. Postoje djelotvorni mehanizmi zo dobivanje i prinud-
Nu naplatu neknade od strane brodovlasnika, koja se mofe
koristiti ze pokriée CunM odeovornosbi.

Lonferencija je zbog tome miflienia da bi prvenstvenu odgo--
b g2 g uvog Jeng

vornost premna Konvenciji trebao snositi brodovlasnik.

4. Konferencija nije raspravljala o tome da 1i se odsovor-
nost trebe temeljiti ne krivrji ili treba biti objeitivnae;

pretpostavilo se da bi Lonvencije primjenjivela objektivnu
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form contained in Alternative 1T or in some other modi-
fied form.

5. The Conference did however discuss thé&* question of
limitation of the shipowner’s liability. It was agreed
that limitation should be.allowed. There were strong indi-
cations that cover would be available through shipowners’
P & I Clubs provided that limitation at a reasonable level
was allowed. Liability without the benefit of limitation
would prevent insurance cover from being available. It
will assist in ensuring the continued availability of rea--
sonable coverage if all liabilities - liebility under the
HIIS Convention as well as other contractual, tortious and
strict liabilities - were to be covered within the same
fund. A proliferation of separate funds would be detri-
mental to the availebility of adequate insurance cover in
the long term. Furthermore, it had been agreed at the di-
plomatic conference leading to the Convention of Limitation
of Liability for Maritime Claims in 1976 that liabilities
arising from the carriasge of hazardous cargoes should come
within that Convention. Exclusion of AliS Convention liabi-
lities from the 1976 Limitation Convention would be in
direct conflict with the terms of the latter Convenbtion.
For these reasons and also because any result providing
for higher limitation of liability than that found in the
1976 Convention would hinder the entry into force of the
1976 Convention,

Lhe Conference is of the opinion that the shipowner should
be entitled to limit his liability under the HES Convention

in_accordance with the 1976 limitation Convention and that
there should not be a separate fund for HNS liabilities.

©. As 8 result of this conclusion, and on the assumption
that further compensation needs to be found for victims of
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odgovornost u obliku sadrfanom u Alternativi IT, ili u
nekom drugom modificiranom obliku.

5. Ne Xonferenciji se ipak raspravljalo pitanje ogreni-
¢enja odgovornosti brodovlasniks. Postignut Je sporazum
da ogrsnicenje trecba dopustiti. Postoje znadajni nago-
vjestaji de bi se moslo dobiti pokrie P & I klubova
brodovlasnika pod uvjetom da se dozvoli takvo ogranide-
nje do razumne grenice. Odgovornost bez prednosti koje
pruza ogranidenje dovela bi do toga da se ne bi moglo
dobiti pokriée osigursnja. To bi pripomoglo ds se osigu~
ra kontinuirans dostupnost razumnih pokriéa, dak i onda
kade bi se sve ostale odgovornosti -- odgovornost prema
oLl Konvenciji, kao i druge ugovorne, izvanugovorne i
objektivne odgovornosti -- pokrivele iz istog fonda. Foja-
ve mnostva odvojenih fondove loSe bi djelovala na dostup-
nost odgovarajuleg pokricta osiguranjs ako se gleda dugo-
rocno. lledalje, ns Diplomatskoj konferenciji koja je do-
vela do zakljulenja Konvencije o ogrenicenju odgovornosti
za pomorske trazbine 1976, doslo se do sporazuma da se
odgovornost koja proizlazi iz prijevoza opasnih tereta
treba ukljuciti u tu Konvenciju. Iskljucenje odgovornosti
prema OLl Eonvenciji iz Konvencije o ogranidenju iz 1976.
bilo bi u neposrednoj suprotnosti s odredbama ove potonje
Konvencije. Zbog ovih razloga, a i zbog toga $to bi svaki
ishod koji bi traio veée ogranicenje odgovornosti nego
ono sto ga nalazimo u Konvenciji iz 1976. prijedio stupa--
nje na snegu Konvencije iz 1976,

Konferencija je mifljenja ds bi brodovlasnik trebao biti

ovliagsten na ogranidenje svoje odgovornosti prema Ocli l.on-

enciji u skladu s Konvencijom o ogrenicengju iz 1976. i da

bi smio postojeti posebsn fond za OLM odgovornost .

]
o lo

6. Keo rezultat ovog zakljudka i pod pretpostavkom da tre--
ba na¢i daljnju naknadu za Zrtve nesreéa u vezi Ok,
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accidents involving HNC, the Conferernss considered from
where such extra compensat1UA should come. Whilst it was
suggested that providing compensation on the scesle which
might be necessary in the event of a really catastrophic
event involving HN5 occurring migh® b- ultimstely & go-
vernmental task, it was assuuwed that there was to be a
tranche of privete liability above th+i borne by the

shipowner, which should be placed on those interested in
the cargo, presently designated in the IMCC draft as the

"shipper".

The definition of the shipper was considered to be
one of the most complicated and difficult aspects of the
Convention and it was acknowledged that despite its appa-
rent circularity the definition contained in Article 1
/%/ of the 1NMCU text is as effective a definition as is
possible. Although it is essential to be able to identify
accureately the person upon whom enormous new liabilities
are placed, the choice of shipper rather than consignee,
person entitled to the bill of lading. or other person
interested in the cargo is less ' arn»viant than the neces-

sity of imposing an insurance obiic .~ ca upon a party
involved in the maritime carriag. -~ dd.vion to the
shipowner. Nonetheless it war sugge = ¢ that there might
be problems of 1dent1fyingfthw ins =20 andof proving an
insurable interest, although tvies. cuii be overcome pro-
vided that the insurance would .cver any person who would

be deemed to be the ghinper of .,ae counsignment in question.
‘"herefore it is clear that the sveilebility of insurance
for the shipper’s liability is at least as important as the
fact of liability of the ghipper. It was indicated that
although there might be a problem of spread of risk if the
scope of the Convention is limited, insurance capacity is

- A5
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Konferencije je razmatrela izvore takvih dodatnih nakna-
da. Dok se predlagalo ds bi pruzanje naknade u opsegu ko-
Ji bi mogao postati potreban u sludaju prave katastrofe
izazvane s Ol morao biti zadatak drzave, isto se tako
pretpostavilo da bi trebao postojati jedan dio privatne
odgovornosti, pored one koju snosi brodovlasnik, a trebao
bi pasti na one koji su zainteresireni za teret - u ovom
casu oznaleni su u necrtu INCO-a kao "krcatelji".

Definicija krcatelja smatrals se jednim od najslo-
Zenijih i najtezih vidova Konvencije i svi su prlhvatlll
da Jje unatol njezinoj oc¢itoj opcenitosti definicija sadr--
Zana u &lanu 1 /4/ IMCO teksta najbolja mdguéa. Tako je
od bitne vaZnosti da se bude u moguénosti odrediti osobu
na koju se stavlga/noves ogromne odgovornosti, pltanae iz~
bora krcatelja umjesto primatelja - odnosno osobe na kogu
Je 1spostavljens teretnica, ili drugu osobu zainteresira-
nu za teret - manje je vaino od potrebe da se stvori obvew
za osiguranjs za jednu od stranaks ukljucenih u pomors a
prijevoz, uz brodovlasnika. Usprkos tome bilo je redeno
da bi moglo biti tefkoéa oko odredjivanja osiguranika i
dokazivanja osigurljivos interesa, iako bi se te tedkodle

moglo prebroditi pod uvjetom da bi osiguranje pokrilo bilo

koju osobu koju bi se smatralo krcateljem po$iljke u pita--
nju. Zbog toge je jasno da je mogulnost osiguranja krcate-
ljeve odg >ovornosti barem isto tako vaZna kao i &injenica
odgovornosti samoga krcatelja. Ukazano je da isko bi se
mogla pojaviti teskoca zbog prosirenja rizika ako b1 opseg
Konvencije bio ogranlcon, postoji moguénost osiguranja kr-
catelaa pod uvjetom de je osigurenje ogranideno ne razumnu
sumu i pod uvjetom da prvi dio odgovornosti snogi brodo-
vlasnik. fko bi osiguranje krcateljeve odgovornosti padalo,
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evailable for the shipper provided that it is limited to

a reasonable sum and provided that the first trenche of
llaOlllty is borne by the salpowner. Since shlpper liabi- -
lity insurance would be placed at least initially in.a .
different sector of the market from Shipowners’lliability,
insurancey greater overall‘capacity might be available
than if the complete liability were to be placed on the
shipowner. It was'suggested that although many substantial
shlppers of fli5 cargoes would have access to the liability
insurance market and would be able to overcome any problem
of}certificétiong it might also be possible for a shipowner
to provide a facility for shippers by taking out an annual
insurance cover for shippers® liability with the ship’s
master acting as agent for issuing a certificaté to the
shipper.

The Conference is therefore of the opinion that shipper
liability insurance is available and thsat certificetion

of such insurance can be administered in practice.

7. The Conference considered briefly the control of ship-
pers’ insurance and in particular Article 12 of the Con-
vention. Whilst it was not possible to discuss this
question at lenght, it was thought that objections could
be raised to Article 12 and the draconian effect this
Article could have on the shipowner’s liability.

It was considered that control of both shipowner’s and

shipper’s insuraHCe should be a governmental tasku

3. The Conference quesbloned whether the Coaventlon should

apply only to maritime carriage of NS cargoes since acci-

dents are as llkely to occur on land as during merltlme car-

riage but it was accepted that dlffght conolderatlons apply

to inland cerriage. As IICC is purely a meritime organisation,

it can not concern itself with other non-meritime sectors of

the carriage of these cargoes.
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makar samo u poéetku,‘na drugo podrudje trzista od osigu-
ranja brodovliasnikove odgovornosti, bila bi dostupna veéa
ukupna sredstva negoli kads bi ¢itave odgovornost pala ns
teret brodovlesnike. Predlo¥eno Je da iako bi mnogi stvar-
ni krcatelji O:M tereta imali pristupa na triiste osigura--
nja odgovornostl 1 bili u stanju rijesiti bilo koju tegko--
¢u posvaedocenga, isto bi tako moglo biti moguée da brodo-
vliasnik prui olakSicu krcateljima na taj nacin, Sto bi
uzeo godisnje pOgrlce 081guranga za odgovornoot krcatelja,

pri éemu bi zapovjednik broda kao agent izdao svjedod¥bu
krcatelju. : h

Konferencija je zbog svega ovoga miSljenja da je os;gura—‘
nje krcateljeve odgovornosti moguée i da se posvgedoceql“
o _takvom osiguraniju moe prakticéno postiéi.

7. Konferencija se na kratko osvrnula na nadzor osiguranja
krcatelja, a osobito na &lan 12. Konvencije. Nije bilo mo--
gute naSiroko raspravljati o ovom pitanju, ali se dr¥alo
da se moze prigovoriti &lanu 12. i drakonslzom udinku koji

bi ovaj &lan mogao imati na brodovlasnikovu odgovornost.

& 1 »
smatralo se da bi nadzor kako brodovlasnikovog tako i krca-
teljevog osiguranija trebso biti zadatak drzave.

8. Konferenoija»je ispitivela da 1i bi se sonvencija treba-
la ?dn051t1 samo na pomorski prijevoz Ol tereta, jer pos-
toji isto takva vjerojetnost da dodje do nesreéa ra kopnu
kao i za vrijeme prijevoza morem, ali je prihvadeno da se
pri kopnenom prijevozu moraju uzeti u obzir drugadije
okolnosti. Podto je IMCO iskljudivo pomorske organizacija,
ne moze se baviti drugim, nepomorskim podrudjima prijevoza

ovakvih tereta.
Prevela: K.V.



