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INSTTTUT DE DROIT TNTERNATIONAL

Sesslon d'Helslnkl
He1slnkl, 28 August 1985

Rapporteur:
M. Seldl-Hohenveldern

THE I"AW APPLICABLE TO JOINT INTERNATIONA& STATE

OR QUASI-STATE ENTERPRTSES OF AIiI ECONOI|IIC NATURE

(9th Comnisslon)

Resolutlon

Whereas States, thelr subdlvslons and thelr publlc enter-
n.t".G.jo1ntl.nternat1onalenterpr1ses,inordertopro-
mote lnternatlonal co-operation and to foster their own inte-
rests,

The Instltute of fnternatl-onal Law,
Havinq regard to its Resolutlon of Oslo 0977) on Contracts

concluded by fnternational Organlzations with Private Persons,
Havlng reqard to lts Resolution of Oslo (L977) on l{ulti-

natlonal Enterprises,
Havlng regard to lts Resolution of Athens (f979) on the

Proper Law of the Contract ln Agreements between a State and a
ForeJ-gn Prl.vate Person,

Desirlnq to prpvlde solutlons for certaln problems that
arlse wlth resprect to such enterprLses so far as those problems
lle outslde the scope of the above Resolutlons,

Reallzlnq, however, that the great variety of such enter-
prlses precludes the elaboratlon of a comprehenslve set of pro-
posltlons appttcalte to all of them and coverlng every lssue
that may arlse wlth respect to them.,

Excludlno, for the purpose of the present resolutlon, ques-
ttons pertalnlng to the relatlons between the enterprise and lts
employees, the natLonallty of the enterprlse, dlplomatlc protec-
tlon, prlvllegea and lmmunitles, and the posslble responsl.blllty
of the partlclpants for acts or omlssLons of thelr enterprlses
whether under lnternatlonal law or under natlonal law,

INSTITUT ZA II{EDJUNARODNO

Zajsedanje u Helslnklju
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PRAVO Helsinkl, 28. kolovoz 1985.

Izvjestllac:
M. Seidl-Hohenveldern

PRAVO KO.'E SE PRTMJENJUJE NA ZAJEDNICKA I.{EDJUNARODNA DRZAVNA

rl,r KvAzr-DRzAvNA';:"::ff:';5-"*Koc KARAI(TERA

Rezoluclj a

BuduCi da drZave, njihovi dljelovi I njlhova javna poduze-
6a stvaraju zajedniEka medjunarodna pbduzeCa, radi unapredjenja
medjunarodne suradnje i poticanja njihovih vlastltih interesa,

Institut za medjunarodno pravo
Imajudl u vidu svoju Rezoluciju iz Osla (L977) o ugovorima

zakljudenim od strane medjunarodnih organizacija s prlvatnim
osobama,

fmajudi u vidu svoju Rezoluciju iz Osla (L977) o multlna-
cionalnim poduzeCima,

fmajuCi u vidg svoju Rezoluciju iz Atene (1979) o mjero-
davnom pravu ugovora o sporazumima izmedju neke drZave i neke
strane fizidke osobe,

Zeledi razrjeSenje odredjenih problena kojl se odnose na
takva poduzeda u mjerl u kojoj nisu uredjena navedenl-m rezolu-
cij ama,

. Svjesnl, medjutim, da velika raznollkost takvih poduzeda
ne dopu3ta lzradu potpunog nacrta pravlla prlmJenljlvlh na sve
njlh 1 obuhvaCajuCl sve probleme kojl se mogu javltl u tom po-
gledu,

IskljuEujudl t zd svrhe ove rezoluclje, pltanja koJa se'tldu
odnosa izmedJu poduzeda i njegovlh sluZbenlka, nacl,onalne prl.-
padnostl poduzeda, dlplomatske za$tlte, prlvlleglja I lmunlteta,
i moguCe odgovorrrosti sudlonlka za El.ne 111 piopuste svojth po-
duzeda bl1o prema medjunarodnom bllo prema naclonalnom pravu,
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Adoptg the followJ.ng Resolution:

Artlcle I
Thls Resolutlon concerns any joint lnternatlonal enterprlse

that comblnes the followlng features:
a) two or more States, State subdlvlslons or other State-

-controlled entltles have a domlnant partLclpatlon in
the capltal of the enterprlse;

b) lt acts in one or more States for purposes of general
economlc lnterest prlnclpally through prlvate law pro-
ceduresi and

c) it ls dlstlnct from the several entLtles referred to ln
a) above.

Artlcle 2

A jolnt lnternatlonal enterprLse may be established by one
or more of the followlng constitutive instruments: by a treaty,
by a decislon of an lnternatlonal organlzatlon or by an act of
the partlclpants governed by one or more of the sources of law
enunprated in Artlcle 7.

Artlcle 3

The constltutlve lnstruments of the enterprlse should Ln-
clude all provlslons whlch may be necessary or useful for the
efflclent functloning of the enterprlse ln relatlons among the
partlclpants as nelr as ln relatlons wlth thlrd parties.

Artlcle 4

l. The partlclpants may, ln establlehlng the Jolnt inter-
natlonal enterprlse, elther

a) uee a legal model exlstlng under a natlonaL law, €.9.1
a deftned type Of companyr oE

b) determlne the purpose of the enterprlse and the rules
appllcable to lts creatlon and actlvltles wlthout uslng
provlalone of a natlonal law or uslng them only ln cer-
taln respecta.
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Usvaja sljededu rezoluclju:

dtan r
Ova rezoluclja odnosl se na svako zaJednlEko medJunarodno

poduzede koje sjedtnJuje sljededa obtlJe?Ja:
a) dvlje lll v15e drlava, dljelovl drlave 111 druge jedt-

nlce kontrollrane od drlave lmaJu vodede sudlonlEtvo u
kapltalu poduzedal

b) djelovanje u jednoj 111 v15e drlava za svrhu opdeg eko-
nomskog interesa prvenstveno putem prlvatnopravne pro-
cedure; I

c) da se jasno razllkuje od svake jedlnlce naznadene gore
pod a).

elan 2

ZajednlEko medjunarodno poduzede mole bltl ustanovljeno
jednim 1ll v15e od sljedeCth konstltutlvnlh instrumenata: ne-
djunarodnlm ugovorom, odlukom neke medjunarodne organl.zacije
lti aktom sudlonlka kojt je regulLran s jedntm pravnim izvorom
ili v15e njlh nabrojanlh u dl.. 7.

Clan 3

Konstltutlvni
sve odredbe koJe bl
clonlranje poduze6a
u odnoslma s tre61m

lnstrumentl poduzeda treball bl sadrlavatl
blle potrebne 111 korlsne za eflkasno funk-
kako u odnosLma tznndJu sudlonlka, tako 1

osobama.

l.
rodnog

a)

b)

Clan 4

Sudlonlcl mogru, prillkon osnl.vanJa zaJednidkog medJuna-
poduzeCa, bllo
kortstltl nekl pravnl model koJl postoJl u nekom naclo-
nalnom pravur Dpr. odredjenl tlp druEtva (kompanlJ"),
bt 1o

odredltl svrhu poduzeda 1 pravlla prlmJen1Jlva na nje-
govo stvaranje 1 djelatnostl a da se prl tome ne prlmJe-
njuJu proplel naclonalnog prava lll da se prlmJenJuJu
aamo u odredjenlm pogledlma.
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2. The fact that th; constitutive instruments of the enter-
prlse or sone of them are treatl-es does not necessarily lmply
that the enterprlse shall be governed by publlc lnternatl.onal
law.

3. The exlstence of the enterprlse shall be recognlzed ln
the legal systems of the States partlcipattng dJ.rectly or through
enterprlses or authorltles.

4.'The exLstence of the enterprise shall be recognl.zed ln
other States ln accordance wlth each such Statets syetem of law

and wlth lnternatlonal law.

Article 5

I. The particlpants may, in establishlng the enterprlse,
elther submit the relations among themselves to a national law,
lncludlng any speclal rules lald down by such law for the
partlclpatlon of national or foreign public authorities, or
submlt these relatlons to such law subsidiarily to the consti.-
tutive lnstruments, or exempt them entirely from the appllca-
tion of a partlcular natlonal law.

2. The consttrtutlve instruments of the enterprlse, when

submltt,lng the relatlons among the particlpants to a natlonal
law:

a) may expressly derogate from that, natlonal law;
b) shall be deemed to derogate lmpltcltly from provlslons

lnconslstent wlth thelr object and purpose.
Except where the instruments are treaties, such derogations

may not affect mandatory provislons of law or ordre publlc of
the abovementloned natlonal law.

3. To the extent that an issue respectlng relations among

.partlclpants ls nelther regulated by the constLtutlve lnstruments
nor subrnltted to a system of law of thelr cholce, the issue ls
governed by the general prlnciples of law regulatlng the lssue
ln thertegdl':sy3tsng=-'of, the'-$tatdf eonedrned, by the general
prlnclples of the law of lnternatlonal organlzatlons, and, where

approprlate, by other rules of lnternatlonal lavt.
{. In submltttng these relations to a natlonal law elther

as the prlnclpal or as a subsldiary source of law, the constl-
tutLve lnstrwents may provlde that the provlalons of that na-
tlonal law shall be those ln force at the tlm of the adoptlon
of thoge lnetruments.
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2. einjenica da su nekl ili svi konstltuti-vnl instrumentl
poduzeca medjunarodnl ugovorL ne znadi nuZno da je poduzece
podvrgnuto medjunarodnom Javnom pravu.

3. Postojanje poduzeCa btt 6e prlznato u pravnlm slstemlma
drZava koje su u poduzecu zastupljene neposredno lli putem svo-
jih poduzeda ili organa.

4. Postojanje poduzeCa blt 6e priznato u druglm drZavErma u
skladu sa pravnlm sistemom svake drZave t s medjunarodnim pra-
vom.

elan 5

t. osnivajuci poduzece, sudionici mogu medjusobne odnose
podvrgnuti nacionarnom pravu, ukljuEujuct sva posebna pravila
takvog prava za sudjelovanje nacionalnih ili stranih vlastl,
podvrgnuti te odnose nacionarnom pravu koje sluZi samo kao do-
puna konstitutivnim instrumentima, ili ih potpuno izuzeti od
primjene pojedinog nacionalnog prava.

2. Kad konstitutj-vni instrumenti nekog poduzeCa podvrgavaju
odnose medju sudionicima nekom nacionalnorn pravu

a) mogu izridito odstupiti od tog nacionalnog pravai
b) smatrat Ce se da su implicitno odstupill od odredaba

suprotnih uvjetima instrumenata ili onih koje su nespo-
jive s njihovim ciljem i svrhom.

Osim kad su instrumenti medjunarodni ugovori, takva odstupa-
nja ne mogu imati udinka na obvezatne pravne odredbe ili javnl
poredak gore navedenog nacionalnog prava.

3. u mjerl u kojoj neko pitanje koje se ti6e odnosa izmedju
sudlonika nije uredjeno konstitutlrmim lnstrurnentlma nitl je pod-
vrgnuto nekom sLstemu unutra5njeg prava po njlhovom izboru, to
pltanje uredjuje se opclm nadelima prava kojrma je to pltanje
uredjeno u pravnlm slstemima driava u pltanju, opdim na6elima
prava medjunarodnlh organizaclja t u datom sluEaju druglm pravi-
lLma medjunarodnog prava.

4. U podvrgavanju ovlh odnosa naclonalnom pravu bl1o kao
glavnom b11o kao pomoCnom pravnom iz.uoru, konstltutlvnl lnstru-
menti mogu predvldjeti da su odredbe tog naclonalnog prava one
koje su na snazl u vrijeme prlhvacanja tlh lnstrumenata.
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5. If an enterprise ls establlshed by a decislon of an ln-
ternatj.onal organizatlon, the law of that organlzation shall be
appllcable to it only where it is expressly so provlded.

Artlcle 6

l. When a treaty provldes for the establlshment of constl-
tutive Lnstruments for the enterprlse, they shall be lnterpreted
in the llght of the object and purpose of the treaty.

2. A national law declared applicable as a subsldlary
source of law shall be resorted to only to the extent that in-
terpreting the constitutlve instruments in the light of thelr
object and purpose falls to resolve the lssue.

3. A national law made applicable as a principal or subsi-
diary source shall be interpreted in accordance with the methods
of interpretatj.on employed in that law.

Article 7

fn respect of the relations of the enterprise with thlrd
parties, the contracting parties may choose as the proper law
of the contract elther one or several natlonal laws or the
princlples common to these laws, or the general prlncJ.ples of
law, or the principles applled ln lnternatlonal economl.c rela-
tlons r or international law, or a comblnatlon of these sources
of law.

Article 8

Where in respect of questLons other than those dealt wlth
in the foregolng provlslons the appllcable rules of prlvate Ln-
ternatlonal law of a State refer to the personal law of the en-
terprlse, that law shall be the one expressly or lmpllcltly de-
termlned by the constltutlve instruments.
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5. Ukollko je pod,uzeCe osnovano odlukom neke medjunarodne
organlzacije, pravo te organLzacije prlmjenJlvat ce se na njega
samo ako je to odredjeno'lzrlEltlm proplsom.

CIan 6

1. Kad nekl nedjunarodnl ugovor predvldja ustanovrJenje
konstltuttvnlh Lnstrunenata poduze6a, ti lnstrumentl se moraju
tumadltl u svjetlu predmeta i ctlja tog medjunarodnog ugovora.

' 2. Nacionarno pravo, odredjeno kao pomocnl prarrni Lzvorr'
prlmljenit €e se s.rmo ukollko tumadenje konstltutlvnlh instru-
rnenata u svjetlu cllja i svrhe ne daje rje5enje probLema,

3. Nacionarno pravo, prlmjenljivo kao gravni iri pomocni
izvor, tumaEit ce se u skladu s metodama tumaEenja koje su u
upotrebl u tome pravu.

elan 7

U odnosima poduzeda s treClm osobama, ugovorne stranke mogu
lzabratl kao mjerodamo pravo ugovora jedno 111 viSe unutralnjih
prava ili naEela zajednldka tlm pravlma, opca naEela pravar nd-
dela koja se prlmjenjuju u med,junarodnlm ekonomskim odnoslma,
medjunarodno pravo 111 komblnaclju svlh tlh lzvora prava.

dlan I
Ako s€r na pltanja raz1161ta od onlh uredjenlh u prethodnlm

odredbama, primjenljlva pravlla medjunarodnog prlvatnog prava
jedne drzave odnose na osobno pravo poduzeca, to pravo ce bitl
ono koJe Je lzrldlto 111 lmpllcltno odredjeno u konstltutivnlm
instrumentlma.

Prevela: Ana Slht,ar,
aelstent-lstrallvaE


