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monly known as the Hantburg Rules."the' authoi -"lutiiiei- tui' iAn
":I:
differences between ,the Hamburg _nites aia tne nacii- Ci{"t" iia
elaborates in detail the meaning altd importanrce of iode of the mwi
sions of.tlte Hamburg Rules,aid. in paiticutar of '"ii. a, i.'6,'7;;A-i.
The article aims to assist evatuation of the chiiees intit-ivoitia iii"li
to the commercial community.worldwide if the TtimUirg C;t;; n;;;
substitute( f"t-the system 6f- liabitity as' strucitir:ed ui iii--*-i1ita
Hi'e"i-visby Rules. The author conbludes with the statement ihit
gengr.ql
be in
detrimentat of
world. to moie toi"ras' ii" iait'iii"i
of two diflerent system of.the
liabitity concurtrenity:. Niviriaeieii'ni
stresses also that once the Hamburg Rules cotne-into torce. a auick
(eparture from the Hague Rules aia tne ruagui-vliuy'Ci{,it *i't\--b;i
imminent.

1. The United Nations Convention on the Carriage of Goods by Sea lg7l,
commonly known as the Hamburg Rules, is intended to be a
of provigoods by sea.
1i91t regulatinB, ofl an international scale, the transport of "od"
Elaborating all the most important iss,ues in connection with tf,e carriage of
9ar-go bY sea, the unityrng effect, aiming to be achieved., will be reached-only
if the Hambr.lrg Rules receive world wide accepta,nce, through the rati,fication
or accession of states, whose nationals (citizens or entitiesl participate, in a
significant way, in maritime transport.

l. Study and evaluation of the problems involved by the different bodies
yillil the large family of the United Nations' lasted for about ,ten years.

Initial wot'k was p_erfo.T9g by the UN office of legal affairs, which is the
secretariat of the United Nations Commission on International T,rade Law
(UNCITRAL), with the pa'rticipation of twenty-one experienced experts, selected from vario'us parts of the world and. coming from different legal systems
and schools of law. The work on the subject was taken over UV ttr6 Com-
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mitte on Shipping of the United Nalioris Conference on Trade and Development (UNCTAD). Examinatio,n of all issues and discussions in connection
with each of the respective provisions was continued by a specially established rvorking group on International Shipping legislation with significant
assistance given by the LTNCTAD Secretariat. This time and effort consuming
exercise ended with a draft of ttre Convention on the Carriage of Goods by
Sea that was submitted to the Diplomatic Confei:ence, convoked under the
auspices of the United Nations, held in Hamburg between 6-31 March 1978.
3. The Diplomatic Conference in Hamburg was attended by seventy eight
participating states, including bortl,- six developing countries. On 3i Marclt
1978 the Conference acloptecl the finat act of the United Nations Convention
on the Carriage of Goods by Sea, with sixty eight vo[es in favoui', three abstensionis ancl one vote against. The Hamburg Rules will enter int'o for:ce
one year after ratification or accession by twenty states. It is now exactly
ten years since the I-Iamburg Rules \,vere offered to the worlcl community,
the Convention has been ratified by eleven countries' and consequently the
Hamburg Rules have not yet enterecl into force.

4. The main changes, from the Hague Rules regime, contained in the
Hamburg Rules, in berif, are as f,ollows:
The long list of exemptions of the carrier's liability, provided for in
- the Hague Rules, have been abolished.
The manclatory system of liability of the carrier, applicable to car- riage of goods by sea, including the transport of deck cargo and live
animals, which is performed by Llse of transport documents other
than bills of lading has been modernized and extended.
The scope of application and the period of responsibility. Have been

-

extended.

-

The adaptation of the limits; of liabilit)' to corresponding levels and
calculating methods more coirsistenl with the standards of the modern
age have been introduced.
Some other specific issues connected with the trairsport of goods by
sea such as guarantee letters, jurisdiction, arbitration atc. have been
regulated.

5. In the d,raftir:g of the Hamburg Rules, a clear terminology, a systemized structure and a comprehensive legal technique were followed and
usecl, all fulty consistent with contemporary legislative practices. Further'
more, the Hamburg Rules brourght the systern of the carrier's liability for
carriage of goods rnore into lii:e with the internationai regirne for other
rrrodes of transport.
oelrvereo Dy [ne
tlo,n were clelivered^!.V
' By 31 December 1987, the instruments _of Latificatiol^.wel_e
(1964): th"
(1984);
Le
Hunearv
fi979\: Hungary
fotrlowing states: Barbados (1981); Chile (1982); Esvot (1979);
"tuirisia
(1980);
(19s6);
(1982);
(1982);
(1981);
S"ehesit
S
Rumania
banon (1983); Morocco
Uganda (1979); United Republic of Tanzania (1979).
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. In spite of the fact that the. Hamburg Rules have quite a nurnber of very
i'nteresting and usefril innovations, lvliich time p.r*ittirrg would deserve
special attention anrl aeknor.vledgment, tve shall in our prel'entation concen
trate only on solne aspects of the problem of the carrieris liability, being the
essential and we l'enture to say, the most important issue of the UN Convention on the Carriage of Goods by Sea. The liability of the carrier is dealt
with in the second part (Articles 4-11) of Lhe l{ainburg Rules.
gV tl:e provisions of Art. 4 of the [Ianrbr-rrg P.ules, tire period of liabi9.
lity is extended from the so callect ,tackle to tackle< to >porf to port< solution. The Hamburg Rules, rvhich in or.rr submission jusiifiably extend the
Jiability of the carrier to >the period during which thL carrier is in charge
of the goods at the port of loading, cluring the carriage and at the port 6f
discharge".

It shouid be mentionecl lhat uncler the exisling lav.r of certain countries,
including the U.S.A. and France, the period of reiponsibility of the carrier
is already extendeci to the period p;:ioi to loading anct after hischarge.
7. Thc provisions of Arts. 5, 6 and 8, ra,hich were offered to the Conference as a compromise package cleal, emcrgeci as a result of protracted.
uegotiations" Among these provisions, para. 1 of Art. 5 defines the cardinal
elemcnts of thc carrier's liability, and because of its impr:rtancc we quote it
below:

>1. The carrier is liable for loss resulting fronr loss cf or damage to the
goods, as well as from delav in delivery, if []re occurrerlce rvhich causecl
the loss, damage or delay tooli piace white the goocls werc in his charge

as defined in Article 4, unless the carrier pror;es that he, his r"*un-tt
and agents took all measures that could reasonably be required to avoid
the occurrence and its consequences(.
Para. 1 of Art. 5 appears to rcflect the concept of liability based on presumed fauit and ncglect, but nevertheless, during the clebaie in Hambirg,
many confflicting views were expressed on the isiue as to whe[h"r or rrJi
the principle of presumecl {ault is satisfiecl by the worrding of the above

quoted paragraph. In addition to the text of the Hamburg i.ules, the Conference, as a common understanding, adopted the Annex io the Convention
indicating that the natttre cf the cariier's iiability was based on the principle
of presumeci fault- or neglect and restating thai the burden of pr,oof ,""t,
on the carrier unlcss tlrc provisions of the Convention do not nrcclify tSis
r:uel.

Quite a number of the cielegations had conditioned their approval of
Arts- 5, 6 and B upon the inolusion of the ,Common Unclerstandingu in the
final act ,of the Conference.2

'

Official Records of the United Nations Conf,erence of the Carriage of Goods
conflrentl
il;.id, ,i
the Plenarv Meetillss of the Main commiiie;. Ai;;f i"d-S"ilrud
:-sgii+, fii6r.iii.i-or1.
qnd py Sea. flnited Nations,_ I)ocuments of the

Records)

i. n+-fi{-
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8. Notwithstanding lengthy disoussion about the precise nature of liabi-

lity during the ear,ly sessions of the Conference, no acceptable wording of
para. I of Art. 5 was suggested and it appears the wording quoted was the

only acceptable solution. However, we are afraid that the problem has not
been eliminated entirely and we have only to hope that the >com,mon understanding((, &S spelled out in the Annex, will assist in the appropriate interpretation of the Hamburg Rules. The real problem arises in repect of the
meaning of the phrase that >the carrier proves that he, his servants and his
agents took all measures that could reasonably be required.. .., As appears
from the text under review, the definition contains two main q,ualifications
of the carrier's duty. On the one hand, that all'rneasures were taken to avoid
the occurrence and its consequences, a,nd on the other hand, that among all
such measures, the only ones that have to be taken are those that could
reasonably be required, in order to discharge the carrier from liabitlity.
.A1though both attri,butes describe one and the same concept of ,measrlres(, for the proper application of the Hamb,urg Rules, it is very important that both these elements are read and always interpreted jointly and in
conjtrnction with the relevant circumstances of the case.
9. In order to illustrate the problem, a'dillem,ma remains as to whether
the carrier would be successful in discharging his burden if he proved either:
a) that any prudent or diligent carrier in his position would not have
taken any other measures than he did, including his servants and
agents, in that particular case; (this would be a typical presumptive
fault situation) or
b) that it would have been impossible to carry out or undertake, u,nder
the circumstances, any additi,onal measures in order to avoid the
occurrence and its consequences; (this situation would be very close
to the concept of the strict liability princip,le).
10. The absence of the reference to the terms >prudent< or "diligent< in
para. I of Art. 5 causes some uncertainty in respect of the standard of proof
required to be oarried out by the carrier to discharge the liability for the
loss of or damage to the goods. Even more so, because in the subsequent
paragraph of Art. 5 of the Hamburg Rules, the meaning of delay in delivery
is defined, usi,ng as an essential qualification, the wording >diligent carrier<.
11. In 1979, the Committee Maritime International held a colloquium on
the Hamburg Rules in Vienna (The Vienna Colloquium) and, after discussing
the problem of the basis of liability under the Hamburg Rules, under Professor Selving, the conclusions of the debate on the provisi,ons of para. 1 of
Art. 5 were as follows: >It was recognized that some variations in national
law might continue to exist in the fields of negligence and burden of proof.
Thms, it was noted that courts of di,fferent countries might not look upon
cases of unknown cause of damage in exactly the same way, since in some
countries affirmative proof of reasonable care would not necessarily be
held to be sufficient to avoid liability."s

'
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12. The term >servant and agents( in para. 1 of Art. 5 includes, iri adto- all persons under permanent employment by the carrier in perfor-

dition

mance of the transport contract, any person employea by the canrier for the
same purpose, whether or not according to the iniernai law of the contracting state such a person is an agent or in independent contracto,r empiloyed
by the carrier <.ln an ,ad hoco basis.
13. Under the Hamburg Rules the carrier is made liable also for ,delay
in de'liverY" and para. 4 of Art. 5 r.egulates that the delay in delivery o".rr",
yhen the goods have not been delivered at the port of discharge proviaea
for in the contract_ of carriage >within the time eipressly agreed-up6n or, in
the absence of such agreement within the time which it woita be ieasonable
to require of a diligent carrier,,. Therefore, in order to avoid uncertainties,
it is recommended that the relevant transport document should state the
period within which the cargo will be deliveied at the contracted destination.
14. The fire exception has been retainecl in the Hamburg Rules and the
burden of proof remains entirely with the claimant to p.oi" that the loss
or damage to the goods or delay in delivery caused by fiie arose fro,m fault
or neglect on the part of the carrier, his servants or lgents. It this instance
the Hamburg Rules have laid down that the liability oithe carrier is depend.rt_
to
-91 the principle of ,proven faultu. In pru"iic" it is rarely
establish proof of its origin, i.e. whether it wal generated on the thip,r
"urysi,de
or within the cargo itself, in view of the fact thaisome cargos are very much

exposed to the risk of self-ignition.

15. With respect to live animals, the carrier is not liable for trosses resulting from any special risks inherent in the carriage of live animals, a,nd provided the carrier proves that he comprlied with the special instructions received from the shipper, it will be presumed that the lbss, damage or delay in
delivery was so caused. Otherwise, the general rules on liability-in confortlity
yi_th the pr:ovision of para. I Art. 5 remain, governing the lbss, damug" oi
delay in delivery of 'live animals, and the cirrier cJnnot contract out of
liability for negligence caused by his servants in the transport of live animals.
16. It shoul,d be noted also that cargo will no longer be required to
contribute its proportion in general average and salvage ii cases where the,re
has been a breach of the contract of cirriage in tf,at the shipow,ner, his
servant or agent_ fails to prove that all measures that could reisonably be
required were taken to avoid the occurrence and its consequences. It is tr,ue
that there has, ov9,r the past decade, been an increasing trena UV cargo owners
to refuse to contribute on the grounds that there was i failure to exercise due
diligence to provide a seaworthy ship, but the Hamburg Rules will certainly
strengthen the position of cargo owners.

17. It is obvious that the stow_ag! of cargo on deck exposes the cargo
to a greater risk of damage than if the cargo is stowed below deck. UndEr
the Hamburg RuJgs, goods may be carried 6n deck only if
carriage is
in accordance with an agreement with the shipper or *itr, such
the usag" ir u
particular trade or if required by statutory rulei or regulations (e.g. in res195
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pect of dangerous and toxic cargos). The basis of the carrier's liability for
the cargo loaded on deck is governed by the provision of para. 1 of Art. 5,
with the result that the carrier is entitled to exempt himself from liability.
However, if the carrier is not entitled to carry goods on deck, he loses the
exemption defence, if the loss, da,mage or delay is caused solely because _of
the siowage on deck. Consequently, the mandatory regirne provided by the
Hamburg Rules is extended ilso to the liability of the carrier in respect of
loss or damage to the goods, as well as to the delay in delivery.

the Harnburg Rules the carrier is entitled to limit his liabiequivatent to 835 units of account or 835 special drawi'ng
package
per
or other shipping unit or 2.5 units of account per
rigfrt units
kilogramme of gross weight of the goods lost or damaged, whichever is the
higher. These figures, converted into US clollars, are equivaient to US dollars
t.tSS and US do,llars 3.47 respective,ly.o There are special lorver limits in
respect of the liability of the carrier for delay in delivery and according to
the provisions of Art. 5, the liability for delay is limited to an amount equivalent to two and a half times the freight payable for the goods delayed
under the contract of carriage.
19. The carrier loses the benefit of liraitation of liabi,lity if it is proved
that the loss, damage or delay in delivery resulted from an >act or omission
of the carrier donJ rvith the intent to cause such loss, damage or delay or
recklessly and rvith the knowledge that such loss, damage or delay would
probably result.u This provision is the same wording as that found in the
ViuUy Rules and in other international maritime conventions such as the
Athens Convention Relating to thc Carriage of Passengers and their Luggage
by Sea 1974 and the Convention on the Limitation of Liability for Maritime
Claims (Global liability) 1976.
20. During the sessions of the Diplomatic Conference in Hamburg in
March 1978, i tot of time was spent and many arguments were put forward
as to whether the exemption of the so called Nautical fault should be abolished or not. This issue remained controversial in commentaries after the
Conference and the following paragraphs set out some thoughts on the
18. Under

lity to an amount

.

matter.
compa,red to a
relevant moother
in
respect
of
standard concept of liability of thc carrier
des of transpoit, then we should. conclude that the benefit of the Nautical
should be abolished, particularly because of the advanced
fault
"*"*piion
of autouratic control and available navigational aids and permastandards
nent communications system which do not leave the master and the crew
alone and helpless, after the ship has left the loading port, as was very
often the case during the first half of our century.
22. Furthermo're, from the legal point of view, the carrier shou'ld not
enjoy a benefit of exoneration f,or faults, errors, omissions, in fact for negli21..

n

196

fi. the basis of responsibility of the sea carrier is

Conversion rate as prevailing on 4 April

1988.
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of any kind of the master and other crew members because they are
professionals in the service of the carrier and acting \^/ithin the scope of
thei,r employment, in fulfilment of the duties that shculd be performed properly, enabling the carrier to meet his contractual obligations. The carrier
is free to select qualified, competent and diligent pr.ofessionals. If they fail
to perform thcir duties properly, even in the navigation and the management
of the ship, it shouid be a risk to be met by the carrier, and consequently
not shifted to those interested in the cargo.

gence

23. However,

if

the problem is approached on the basis that the carriage

of goods is the provision of a service for the transport of goods from one
port or place to another, for which services the party ordering the same
shotrld pay, a conclusion is imposed per se (eo ipso) that the price of the
relevant service should reflect the standard of service ordered and contracted
for. The standard of service includes the nature of ,quality< of the liability
of the carrier. For a higher standard, including a stricter >qu,ality" of liability a higher rate shouLd be charged, whereas for a lower stand'ard with
less onerous liability on the carrier, a lower rate should be charged. In the
context of the above economic reality, we wish to raise one aspect which
is sometimes under-estimated. Namely, in the vast majority of cases, and
in particular in cases of comrnercial <.lperations, insurance is always, or almost always present, in the form of cargo insurance, on tire cargo side, and
in the form of i'nsurance of the shipowner's responsibility on the carrier's
side. In other words, the responsibility or risk is shifted from the cargo to
tire ship, rvhich automatically means a shift from the cargo insurers to the
insurers of the shipowner's liability. Because of the more restricted insurance cover,' savings in cargo insurance premiums for more restricted risks,
will be paid as increased freight to the carrier, who in turn is bound to
buy wider cover for insurance of his liability. In view of the fact that shipping
is a very dynamic industry, it may be assumed that a balance will be restored over a period of time and that everyibody rvill continue to live liappily,o
particularly if such a possibility is confirmed in ,practice.
24. Nevertheless it should not be disregarded that cargo insurers rvill
lose a fraction of their portfolio in favour of the insurers of the carrier's/
/shipowner's liability, who will no doubt gain. We cannot affo,rd to disregar:d
the fact that the cargo insurance business has been developed in rnany states world wide including many of the developing countries.' However, the
insurance of the shipowner's liability has been virtually concentrated in a
5 Since cargo insurance cover rvili not be dirninished e''ren v.rhen and if the
Hamburg Rules are in force, the advantage of the cargo insurers may be defined
as a benefit recoverable by recourse against carriers.
u The great majority shar:e the vier.v that there would be a higher increase in
premiums for liability insurance than saving on the cargo lnsurance premlum.

Off. Records p. 233--275.
' Prof. Tanikawa said: ,The P and I insurance market was limited to a sinall
number of countries, so that any increase in liability insurance costs could have
an irnportant influence on the national balance of payments, especially in the case

of developing countries.< Off. Records, p. 235.
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very few developed countries, and to the best of my knowledge no developing country has an independent insurance scheme of shipowner's liability
accepted internationally.

25. The above deliberations are set out only to be of assistance in evaluating, together u,ith many other aspects, in a more comprehensive way
r'vhat changes will be introduced in the ccmmercial community world wide
as a result of substituting the I{amburg Rules for the system of liability
as structttred by the Hague-Visby Rules. We venture to say that it would
be ni general detrimental if the world moved towards the adoption of two
different systems of liability concurrently, and I am pleased to quote the
very impressive prediction voiced by our colleague Mr. Ramberg in the
address on behalf of the CMI to the delegates of the Hamburg Diptomatic
Conference in 1978.

"With respect to the future development <;f maritime law there are various possibilities. The Conference might be a complete success, as the
CMI sincerely hopes, and a draft Convention might b.e adopted which
would effectively replace the Hague Rules. If the Confere.nce did not
succeed, however, it would be better for it to be a total failure rather
than a partial success, since partial success would lead to a situation
in which sorne countries would be applying the Hague Rules, some the
1968 Protocol, others the UN Conveniion and still others none of those
instruments. The end result would be a chaotic situation from which
only lawyers would profit."
We do not hesitate to associate ourseives with tite statement made in
Hamburg by Mr. Ramberg ten years ago, because the voice, in the same tenor, is stiil fresh and valid. The world has the Hamburg Rules but they are
not yet in force. We are not convinced that once the I{amburg Rules come
into force, achieving the twenty ratifications, that a quick departure from
the Hague Rules and the Hague-Visby Rules will be imminent.
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At.rtor u ilan,lcu, nakon lcratkog povijesnog pregleda nastanka Hamburikih pravila..i.zn.osi osnopne razlike izruedi Ilambur-\liih-prauila i Haikih pravila. U'nastavku ilanka analiz.ira poiedine ilanove Hambui|kih pravila (npr.-il. 4,5,6,7) koiima -se regulira odgouontost brodat'a, istiir,tii noyine koje Koniencija iadi.Zi, ali
takoder arguntentirano ukaz.ujuci ito to moie z.rto-iiti i.a brodare.'ahnak zavrSava-.tvrdniom.da bi, opceitito uzevii, hilo porazno ako bi sc ntedunarod.noprawto

ustalila dva hitno razlidita pLqvng relima,' a to zmaii reiim Ha,mburikih pravila
u mekim drian,at,na, a reiint Haikih pravila u ostalim clriantanta. Autor isiiie da
dosad-ainje isku-stvo. pokazuie kako Hamburika pravila. neie. i ako steknu dovolian b.roi ..ratifik.acija za stitpanje na snagu, tako brzo u t,ti6oi mjeri zamijeniti
pravni reiim odgovornosti lsrodara utvrden Hailcint prat,ilhna.'
* Professor Ramberg, Off. Records, p. 233/Ba.
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